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team makes its detennination, if the Attorney General detennines that public safety requires it3
, 

the Attorney General may file a securing peti tion in the comi where a civil confinement 

proceeding is contemplated. That did not occur herein. 

9. Thus, the relevant statute not only does not suppo1i Respondent's claim that Mr. 

may be detained pursuant to Ali 10, but it shows that he may not be so detained, unless a 

securing petition is filed fir st. 

10. Moreover, DOCCS has promulgated a Directive (Directive 8302), attached herein 

as Exhibit "A," which also shows that what Respondent is doing herein is improper, and 

apparently not in accordance with DOCCS poli cy4. Directive 8302 involves a Special Condition 

which may be imposed by the Parole Board in certain Aliicle 10 cases. 5 Significantly, this 

Directive only appli es in cases where the Alticle 10 Petiti on has been filed - the Directive states: 

"It is the policy of the Department of CoITections and Community Supervision 
(DOCCS) to identify and process offenders who are eligible for parole release, 
conditi onal release, or release to a period of post-release supervision who are the subject 
of a petition filed by the NYS Office of the Attorney General (OA G) under Article IO of 
MHLfor civil management and an Order to Show Cause has been issued authorizing 
their tempora,y retention pending a probable cause hearing, for consideration of a 
special condition to be imposed by the Board of Parole that requires their continued 
incarceration." (Exhibit "A" at 1, emphasis suppli ed) 

11. Thus i t is clear that, in accordance with Alticle 10, Directive 8302 requires the 

filin g of an Aliicle 10 Peti tion before any " tempora1y retention" due to the civil management 

process may occur. 

3 As noted once again, the Parole Board evaluated the case thoroughly and detemuned that Mr. was likely 
to be law-abiding upon release. 
4 Even if, arguendo, DOCCS did have a policy allowing for detention in these circumstances, such a policy would 
be unconstitutional unless it provided adequate due process, which has not occun-ed herein. 
5 The Special Condition states that the person won't be released unti l their residence "can be evaluated by DOCCS 
to determine its appropriateness in light of any detemunation made by a court of competent jurisdiction pursuant to 
Article 10 ... " Exhibit "A" at 2. No such Special Condition was imposed herein, nor could it have been, as this 
Directive only comes into play after an Article 10 Petition is filed in court. 
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12. ill sum, continued detention is unlawful in violation of his right 

to procedural due process, and is not in accordance with the Aliicle 10 statute and DOCCS own 

Directive. 

13. ill Victory, supra (which involved a man granted parole but not yet released who 

was then subject to a parole recission proceeding) the Second Circuit discussed what due process 

is required for a parole grantee, stating: 

"B. Process Due 

Victo1y does not contest that, in general, the robust procedures established by the New 
York regulations are constitutionally adequate to protect the libe1iy interests of parole 
grantees. Rather, he asserts that Defendants deliberately sought to circumvent New York's 
procedural protections by depriving him of a neutral decisionmaker at his rescission 
hearing and entering into an agreement to unlawfully rescind his parole using a fabricated 
ground for rescission. If proven, these allegations would suffice to establish a violation of 
his right not to be deprived of liberty without due process. 

1. Denial of Impa1iial Decision-Maker 

"The fundamental requirement of due process is the opportunity to be heard at a 
meaningful time and in a meaningful manner." Holcomb v. Lykens, 337 F.3d 217,223 
(2d Cir. 2003) (quoting Mathews v. Eldridge, 424 U.S. 319,333 0976)). Even the most 
minimal guarantees of procedural due process require that the decision be issued by "a 
neutral and detached hearing body such as a traditional parole board" and suppo1ied by at 
least "some evidence." Friedl v. City of New York, 210 F.3d 79, 85 (2d Cir. 2000) 
(internal quotation marks omitted). illdeed, "the essence of a fair hearing is an impa1iial 
decisionmaker." Surprenant v. Rivas, 424 F.3d 5, 16 Ost Cir. 2005) (citing Wolff v. 
McDonnell, 418 U.S. 539, 570-71 (1974)). A parole grantee facing rescission is therefore 
entitled to "a de novo hearing before a neutral and detached hearing body." Green, 822 
F.2d at 287." Victory, supra, at 62-63, emphasis supplied. 

14. As with the regulations at issue in Victory, Aliicle 10 provides for due process in 

that it requires a petition filed in comi and a probable cause hearing by a neutral arbiter in order 

to detain someone. As in Victory, DOCCS is circumventing this statute (and its own Directive) 

by detaining Mr. without the filing of an Aliicle 10 petition. 

15. Therefore, this Comi should find that 
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detained6 by Respondent, and order his immediate release to parole supervision 

AFFIRMED: December 20, 2021 

Kathy Manley 
Kathy Manley 
Attorney f or 
26 Dinmore Road 
Selkirk, New York 12158 
518-635-4005 
Mkathyl 296@gmail.com 

6 Respondent also claimed, in Paragraph 18, that the Petition failed to comply with CPLR 7002(c)(l ) in that it did 
not attach a "mandate of his detention." In fact, the Petition did contain exhibits showing that Mr. detention 
has been based on a 20-40 year sentence for sexual offenses out of Queens County Supreme Comt. These include 
Exhibit "A," the DOCCS inmate information showing Mr. sentence, county of collllllitment and the open 
date for parole release, as well as the Decision granting parole release accompanied by the parole conditions; and 
Exhibit "B," the SORA Order from Queens County Supreme Comt, showing that Mr. release date from 
incarceration was scheduled for September 28, 2021. It is submitted that any one of those documents (and ce1tainly 
in combination) suffices to constitute the required "mandate." It is clear from the case la:w surrounding CPLR 7002 
that the pmpose of this provision is so that the habeas court can be aware of the pmpo1t ed cause of the detention, so 
as to detennine whether said detention is illegal. (See, i.e. People ex rel Medina v. Senkowski. 265 AD2d 779 [3rd 
Dep't 1999]; People ex rel Combs v. La Valley, 53 Misc.2d 281 , 281 [Cayuga Co 19671 rnoting that, contrary to the 
instant case, no "mandate" documents were attached, but stating the requirement 'will be waived, as the necessary 
material facts of the underlying conviction can be gleaned from the petition and they have been verified by reference 
to reported opinions'] - and the appeal in that case which granted the habeas petition where the relator had been 
denied counsel at a parole violation hearing is codified at 29 AD2d 128 [4th Dep't 1968]). It is exceedingly clear, as 
shown by the Exhibits, and as understood by Respondent, that Mr. detention has always been based on the 
Queens County Supreme Comt sentence. 
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