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Access to the Ballot in Primary Elections:
The Need for Fundamental Reform

Introduction

In order to appear on the ballot in a primary election,

a candidéte for public office in New York State must comply with
procedural requirements which are far more intricate than those
of most other states.l The Commission on Government Integrity
has examined those requirements pursuant to its authority to
determine "the adequacy of laws, regulations and procedures
relating to maintaining ethical practices and standards in
government”" and to "make recommendations for action to strengthen
and improve" them.2 Like courts,3 civic groups, 4 bar
organizations,5 the press,6 and others’ who have examined the
election laws, we find these requirements for access to the
primary ballot to be inordinately complex and restrictive.

A candidate seeking a place on the primary ballot must file
a petition containing the signatures of a substantial number of
eligible voters. The petition must be filed in accordance with a
variety of complicated procedural requirements which, in
- accordance with law, have been strictly enforced by the state and
local boards of elections and by the state courts. As a result,
candidates who have gathered more than enbugh signatures are
often forced to participate in expensive, time-consuming
litigation in order to defend their right to run for office.

Many viable candidates are eventually denied a place on the



ballot because of their failure to comply fully with all the
technical requirements of the ballot access laws, and many other
potential candidates are discouraged altogether from running for
office because of the daunting obstacles imposed by the petition
process. The ultimate loss is directly to eligible voters, who
are denied a meaningful opportunity to choose their parties’
nominees, and indirectly to the maintenance of "ethical practices
and standards in government" and the public’s perception of
government.

Because New York’s requirements are thus completely at odds
with the democratic principle of open elections, in which voters
are free to choose among candidates representing various points
of view, we conclude that a complete overhaul of the ballot
access laws is needed. At the same time, however, we are aware
that the laws governing access to the primary ballot are
intricately intertwined both with the workings of the political
parties and with the interests of incumbent elected officials,
many of whom have resisted the overwhelming consensus on the part
of disinterested observers that reform of these laws is greatly
needed. We recognize that the process by which the current laws
are to be improved must be duly sensitive to the concerns of the
political parties and the elected officials whose interests are
most clearly at stake, and that without bipartisan support,
reform cannot realistically be expected.

Accordingly, we urge the Governor, in consultation with the

legislature, promptly to appoint a multipartisan panel to study



New York’s ballot access laws and to recommend an alternative
approach.

In addition, we believe that, as an interim measure while a
multipartisan panel carries out its work, legislation should be
enacted immediately to eliminate the danger that additional
candidates who have obtained the support of a sufficient number
of voters will nevertheless be denied a place on the ballot
because of technical defects in their petitions. We therefore
urge the legislature to provide that a candidate who has gathered
a sufficient number of genuine signatures not be denied a place
on the primary ballot if the candidate has substantially complied

with the procedural requirements of the ballot access laws.8

The Current Law

In most states, candidates can qualify to run in a primary
election merely by paying a filing fee.? New York, however, does
not provide for qualification in this manner. Rather, a
candidate seeking to run in a party’s primary election is
required to file petitions containing the signatures of a
substantial number of voters enrolled in the party.l0 The
petition process has been justly criticized by one appellate
court as "a maze, whose corridors are compounded by hurdles, to
be negotiated by only the wariest of candidates."1l The
procedural vagaries of the law are indeed overwhelming both in

their complexity and their rigidity.



The genuine signature of an eligible voter may be
invalidated for any one of a number of technical reasons. For
example, as in only a handful of other states,l2? a voter’s
signature must be accompanied by the voter’s assembly and
election districts as well as the voter’s address;l3 if that
information is not correctly provided, the voter’s signature will
not be counted.l4 Likewise, a voter’s signature will not be
counted if it is not dated or if the voter makes an alteration
which the subscribing witness neglects to initial.l®

Other technical defects may result in the invalidation of
entire petitions. For example, the law requires a subscribing
witness to reside within the political district in which the
witness gathers signatures. A petition may be invalidated simply
because the subscribing witness is registered to vote in a
district in New York State other than the one in which the
signatures must be obtained.l® similarly, if the subscribing
witness fails to date a petition, or misstates or omits various
information, such as the witness’s address or assembly and
election districts, the entire petition will be invalidated.l”

Moreover, New York is the only state which requires cover
sheets to be filed along with petitions. Cover sheets must state
the total number of pages in the petition as well as the total
number of signatures.l® If the petition designates more than one
candidate for public office, the cover sheet must also include
additional information, such as the total number of signatures in

support of each individual candidate and the page numbers of the



sheets on which those signatures are located.l9 A petition
containing the required number of valid signatures may be totally
discounted if the cover sheet contains an innocent misstatement20
or omission.?21

There are additional requirements when the petitions contain
more thah one volume. The pages in each volume must be numbered
consecutively, and each volume must include a cover sheet listing
such information as the number of the volume, the total number of
pages in the volume, and the total number of signatures in the
volume.22 When some of the volumes of a petition fail to comply
with these procedural requirements, the entire petition may be
ruled invalid, even if the other volumes are free of error and
contain more than enough genuine signatures.?23

Finally, the law strictly regulates how and when petitions
are filed. For example, a petition may be invalidated if its
pages are not correctly bound together and consecutively
numbered.?4 Likewise, if a petition is not filed during the
precise period of time specified by the law,2® the candidate may

be denied a place on the ballot.26

Application of the Current lLaw by the New York Courts

In recent years, the technical requirements of New York’s
ballot access law have been enforced rigidly by the New York
courts, which have taken the view that it is the responsibility
of the legislature, not the courts, to streamline ballot access

procedures.



An illustration of the judiciary’s strict approach to the

ballot access requirements is the case of Higby v. Mahoney.27 1In
that case, a candidate seeking his party’s nomination for the
office of town councilman filed petitions containing almost
twice as many signatures as the law required. Although the
subscribing witnesses had accurately listed their own names,
addresses, political affiliations, and town election districts in
the petitions, they omitted to include their assembly districts.
It was not clear from the election law statute whether it
required inclusion of the assembly district, and the candidate
relied on the advice of a deputy election commissioner, who
advised him that this information need not be included on
petitions for town elections. That advice might have appeared to
be eminently sensible, in view of the fact that the election was
held in a town located entirely within a single assembly
district. It was therefore a foregone conclusion that the
subscribing witnesses, all of whom lived in that town, also lived
within the same assembly district. There was certainly no need
for the witnesses to list their assembly district to enable the
appropriate board of elections to determine the validity of their
signatures. Nevertheless, the Court of Appeals agreed with the
Erie County Board of Elections that the petitions were invalid
because the subscribing witnesses had omitted to state their
assembly district.

In its opinion in Higby, the State’s highest court rejected

the view of two dissenting judges who argued that substantial



compliance with the ballot-access rules should suffice,
especially in a case such as this one, where the errors in the
petition were not "substantial, prejudicial to other candidates,
or reasonably detrimental to the ability to promptly ascertain
the validity of signatures."28 Instead, however, the majority
demanded "strict compliance with the precise requirements" of
"the rigid framework of regulation" erected by the election
law, 22 and held that any change in the law, so as to excuse "the
careless or inadvertent failure to follow the mandate of the
statute," would have to come from the 1egislature.3° The Court
explained:

[Tlhe Legislature has far greater capabilities to

gather relevant data and to elicit expressions of

pertinent opinion on the issues at hand and its members
are properly politically responsive to the electorate.

The Legislature has peculiar responsibility under our polity
for prescribing the regulation which should guide

political affairs and the activities of political parties. .
Moreover, whatever reality there may be to assertions of the
Legislature’s indifference or unconcern in other narrow
areas, there can be no substance to any suggestion that our
legislators are disinterested in election matters.31

Braxton v. Mahoney32 and Bouldin v. Scaringe33 further illustrate

the judiciary’s endorsement of draconian sanctions for seemingly
insignificant errors. 1In Braxton, a candidate for county
committeeman filed a two-page designating petition. Although
both sheets of the petition were filed at the same time, they
were not bound together and consecutively numbered as the law
requires.34 For that reason alone, the Erie County Board of
Elections decided that the candidate must be denied a place on

7



the primary ballot, and the Court of Appeals agreed.35 Similar-
ly, in Bouldin, a candidate for the office of county legislator
was denied a place on the primary ballot, in part because the
sheets of his designating petition were held together with a
spring clip. A panel of the Third Department agreed with the
Albany County Board of Elections that the candidate had not
strictly complied with the requirement that "[s]heets of a
designating petion shall be bound together,"36 and that strict
compliance was necessary because the requirement was one "of
content rather than form."37

Rutherford v. Jones38 provides yet another illustration. In
that case, candidates for local office filed their designating
petition at 8:30 a.m., shortly after the Village Clerk arrived at
work, rather than between the hours of 9:00 a.m. and 5:00 p.m.,
as the law instructs.32 A panel of the Third Department found
that, because their petition was filed a half hour too early, the
candidates were not entitled to be placed on the primary
ballot.40 The court explained that the timing provisions
contained in the Election Law "are mandatory and the judiciary is
foreclosed from fashioning exceptions, however reasonable they
might be made to appear."41

These are not isolated examples. On the contrary, only
rarely are technical defects excused because they are deemed to
be "minor" or mere errors of "form" as opposed to content. 1In
the majority of recent cases, the courts have demanded absolute

adherence to the complex procedural requirements of the election



law, even where there is no dispute that a sufficient number of
legitimate signatures has been gathered in support of the

candidate.

Problems Under the Current Law

The State’s petition process is intended to limit places on
the primary ballot to those candidates who have at least a
minimum level of public support.42 Most of the procedural
requirements of the law are therefore designed either to prevent
the filing of fraudulent petitions or to facilitate counting
eligible voters’ signatures. No single procedural requirement
contained in New York’s election law is itself so complicated
that it cannot be complied with through reasonable diligence.
Collectively, however, those requirements unreasonably restrict
access to the ballot and thereby undermine the legitimacy of the
primary process as a means of selecting nominees who command the
support of a party’s members, not just the party’s leaders.

Because of the intricacy of the election law, candidates
routinely challenge each others’ petitions on technical grounds.
Indeed, critics have blamed the law for generating approximately
half of all the election litigation in the entire country.43 1n
anticipation of these technical challenges, candidates are forced
to obtain many more signatures than would otherwise be needed to
demonstrate the legitimacy of their candidacies. Only in that
way cén candidates ensure that, after otherwise genuine signa-

tures are discounted on technical grounds, enough will be found



valid to satisfy the statute. As a result, the strict procedural
requirements of the election law have the effect of significantly
increasing both the amount of effort needed to gather signatures
and the amount of public support needed to win a place on the
ballot.

A céndidate is also required to expend enormous amounts of
time, money, and energy in the litigation over petitions. 1In
order to defend successfully against a petition challenge, a
candidate must draw on substantial resources which could
otherwise be used to address issues of public importance.%4
Determinations of the validity of petitions are often delayed
until shortly before the primary election, leaving the viability
of a candidacy shrouded in uncertainty throughout the campaign.4®

Moreover, candidates are sometimes denied a place on the
ballot even though they have significant public support. A
successful petition challenge may cause the removal of a
candidate from the primary ballot, not because of a failure to
obtain a sufficient number of signatures from eligible voters,
but because of a technical failure to comply with all the
exacting requirements for gathering signatures and filing
petitions.

Finally, the law favors the candidacies of individuals,
including most incumbents, who are supported by party organiza-
tions. Party organizations have experience in gathering
signatures and filing petitions in accordance with the complex

legal procedures. They have the ability to gather many more
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signatures than the law requires, as a measure of protection
against petition challenges. And they are able routinely to
commit resources in litigation both to defend against challenges
to their own candidates’ petitions and to challenge the petitions
of other candidates. In contrast, few individuals unaffiliated
with party organizations have the experience, sophistication, and
resources necessary to gather and file petitions in a manner |
fully consistent with every one of the technical requirements of
the election laws, and then to defend successfully against
administrative and judicial challenges to their candidacies.

In the end, the damage is not just to candidates and
potential candidates for public office. The greatest loss is to
voters, whose right to determine their parties’ candidates, and,
ultimately, office-holders, is often rendered meaningless.
Although the petition process was established in 1911 in order to
remove the power to nominate candidates for public office from
the exclusive control of party committees and place it in the
hands of the voters, in actual practice the petition process does
not even come close to achieving that salutary result. On the
contrary, as one court recognized, New York’s ballot access laws
result in "the disenfranchisement of tens of thousands of
citizens who would support candidates not possessed of the
resources to engage the assistance required to negotiate" the
complexities of the petition process.4® This undermines "public

confidence in the integrity of government" and compels our
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Commission to recommend action to "strengthen and improve" New

York’s ballot access laws.%7

Recommendation

New York’s ballot access laws must be reconsidered in their
entirety and substantially revised. The election law has been
amended repeatedly since the petition process was first
established in 1911, and difficulties in negotiating through the
process have become more and more intractable. Our examination
of the law convinces us that those problems will not go away
simply by enacting additional amendments. What is needed is a
complete overhaul.

The interest in denying a place on the ballot to frivolous
candidates is an inadequate justification for the labyrinthine
procedures currently in place. Candidates with significant
public support should not be denied a place on the primary ballot
because of a failure to master hypertechnical procedural rules;
candidates should not routinely become embroiled in litigation
concerning their compliance with the procedures; and enormous
resources should not be needed to prepare for litigation in order
to determine access to the ballot. The voters should be
guaranteed a meaningful opportunity to choose their parties’
candidates.

We view this as a matter of pressing urgency. The courts
have rightly deferred to the legislature to correct the obvious

inequities in the law, but the legislature has not yet responded,
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despite compelling evidence that drastic revision of the rules
governing access to the ballot, particularly in primary
elections, is long overdue. We therefore urge, first, that the
Governor and the legislature promptly establish a blue-ribbon,
multipartisan panel to recommend fundamental reformation of that
law. The panel should consider simpler procedures by which
serious candidates may qualify to run in a primary election
without being put to unnecessary expense and without becoming
embroiled in unnecessary litigation. Among other things, the
panel should consider proposing legislation which would (a)
eliminate the technical requirements of the petition process; (b)
decrease the number of signatures required to obtain a place on
the ballot; and (c) allow a candidate to obtain a place on the
ballot by paying a fee instead of gathering signatures.

Second, in the interim, we urge the immediate enactment of
legislation to provide that candidates will not be penalized for
insubstantial deviations from the requirements of the current
ballot access law. Insubstantial errors in complying with the
requirements for designating petitions should not result in the
invalidation of a signature on a petition or in the

disqualification of the petition itself. Rather, a "substantial

13



compliance" standard should govern the determination whether
candidates have presented sufficient valid signatures entitling

them to a place on the ballot.

Dated: New York, New York
June 27, 1988

STATE OF NEW YORK
COMMISSION ON GOVERNMENT INTEGRITY

John D. Feerick
Chairman

Richard D. Emery
Patricia M. Hynes

James L. Magavern
Bernard S. Meyer

Bishop Emerson J. Moore
Cyrus R. Vance
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1. See N.Y. Elec. Law Sections 6-118-120, 6-130-138 (McKinney
1978 & Supp. 1988). Compare, e.dg., Cal. Elec. Code Section 6555
(West 1977 & Supp. 1988); N.J. Stat. Ann. Sections 19:23-5-19:23-
20 (West 1964 & Supp. 1987).

2. N.Y. Exec. Order No. 88.1, at I (April 21, 1987).

3. See, e.qg., Erazo v. Lipper, 112 A.D.2d 880, 880, 493 N.Y.S.2d
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the total number of signatures designating each individual
candidate for office, and the pages on which they were found, as
required for multi-candidate petitions. See, e.g., Pecoraro v.
Mahoney, 65 N.Y.2d 1026, 1027, 484 N.E.2d 652, 652-53, 494
N.Y.S.2d 289, 290-91 (1985); Delle Cese v. Black, 63 N.Y.2d 694,
695, 468 N.E.2d 1112, 1113, 479 N.Y.S.2d 975, 976 (1984).

22. N.Y. Elec. Law Section 6-134(2) (McKinney 1978 & Supp. 1988).

23. See, e.q., Lundine v. Hirschfeld, 122 A.D.2d 977, 977-78, 506
N.Y.S.2d 125, 126-27 (3d Dep’t 1986).

24. See, e.qg., Braxton v. Mahoney, 63 N.Y.2d 691, 692, 468 N.E.2d
1111, 1112, 479 N.Y.S.2d 974, 975 (1984); Bouldin v. Scaringe,
133 A.D.2d 287, 288, 519 N.Y.S.2d 72, 74 (3d Dep’t 1987).

25. N.Y. Elec. Law Section 1-106 (McKinney 1978).
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26. See, e.g., Hutson v. Bass, 54 N.Y.2d 772, 426 N.E.2d 749, 443
N.Y.S.2d 57 (1981); Rutherford v. Jones, 128 A.D.2d 978, 978-
79, 512 N.Y.S.2d 934, 935 (3d Dep’t 1987).

27. 48 N.Y.2d 15, 396 N.E.2d 183, 421 N.Y.S.2d 35 (1979).

28. Higby v. Mahoney, 48 N.Y.2d at 23, 396 N.E.2d at 187, 421
N.Y.S.2d at 39 (Fuchsberg, J., dissenting); accord id. at 24-
30, 396 N.E.2d at 188-92, 421 N.Y.S.2d at 40-44 (Meyer, J.,
dissenting).

29. Higby v. Mahoney, 48 N.Y.2d at 20 & n.2, 396 N.E.2d at 185 &
.2, 421 N.Y¥.5.2d at 37 & n.2.

30. 48 N.Y.2d at 20, 396 N.E.2d at 185, 421 N.E.2d at 37.

31. 48 N.Y.2d at 18-21, 396 N.E.2d at 184, 186, 421 N.Y.S.2d at
36, 38. See also Morris v. Hayduk, 45 N.Y.2d 793, 794, 381
N.E.2d 159, 160, 409 N.Y.S.2d at 1,2 (1978) ("Had the
Legislature wished to change the law. . . . it could have done so
quite simply"), cert. denied, 439 U.S. 1129 (1979).

32. 63 N.Y.2d 691, 468 N.E.2d 1111, 479 N.Y.S.2d 974 (1984).
33. 133 A.D.2d 287, 519 N.Y.S.2d 72 (3d Dep’t 1987).
34. N.Y. Elec. Law Section 6-134 (McKinney 1978 & Supp. 1988).

35. Braxton v. Mahoney, 63 N.Y.2d at 692, 468 N.E.2d at 1112, 479
N.Y.S.2d at 975.

36. N.Y. Elec. Law Section 6-134(2) (McKinney 1978 & Supp. 1988).

37. Bouldin v. Scaringe, 133 A.D.2d at 288, 519 N.Y.S.2d at 74.

38. 128 A.D.2d 978, 512 N.Y.S.2d 934 (3d Dep’t 1987).

39. N.Y. Elec. Law Section 1-106 (McKinney 1978).

40. Rutherford v. Jones, 128 A.D.2d at 978-79, 512 N.Y.S.2d at 935.
41. Rutherford v. Jones, 128 A.D.2d at 979, 512 N.Y.S.2d at 945;
see also Hutson v. Bass, 54 N.Y.2d 772, 774, 426 N.E.2d 749, 750,

443 N.Y.S.2d 57, 59 (1981) (petitions invalidated, in part,
because cover sheets were filed 15 minutes late).

42. See, e.qg., Lubin v. Panish, 415 U.S. 709, 712 (1974); Bullock
v. Carter, 405 U.S. 134, 144-46 (1972) ("a State has a legitimate
interest in regulating the number of candidates on the ballot.

. [in order] to prevent the clogging of its election
machinery, avoid voter confusion, and assure that the winner is
the choice of a majority, or at least a strong plurality, of
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those voting, without the expense and burden of runoff
elections") (citations omitted).

43. See, e.g., Freedman, supra note 5, at 3; N.Y. Times, May 23,
1987, at 26 col. 1. Most of New York’s litigation involves
challenges to primary candidates. In 1986 alone, approximately
200 candidates in primary elections reportedly were denied places
on the ballot because of technical errors in their petitions.

44. The Petition Process, supra note 5, at 710 ("Even those who
survive challenges will have spent substantial resources on
their legal defense and will have used valuable time and money in
defending the challenges.").

The process also draws upon considerable administrative and
judicial resources. An extreme example is Lundine v.
Hirschfeld, 122 A.D.2d 977, 506 N.Y.S.2d 125 (3d Dep’t 1986). 1In
that case, the candidate’s 126-volume petition, containing
approximately 70,000 signatures, was challenged first before the
board of elections, which reviewed it to determine whether a
sufficient number of signatures was valid and whether the
petition complied with the technical requirements of the
Election Law. Then the petition was reviewed in the New York
State Supreme Court during the course of a lengthy trial in which
four Referees examined the petition on a line-by-line basis. And
finally, the Supreme Court’s decision was appealed to a five-
member panel of the Appellate Division, which reviewed the
written submissions, heard argument, and published an opinion.

45. "Even if a challenge to a candidate’s petition is
unsuccessful, it can create uncertainty over the viability of a
candidate’s campaign. If a candidate is not assured a place on
the ballot, others, including potential volunteers and
contributors, may think the campaign lacks seriousness. 1In
addition, the news media may focus on the candidate’s difficulty
in securing a place on the ballot instead of upon positive
aspects of the campaign. Furthermore, if a candidate acted as a
witness on any of the petition sheets, an opponent could summon
the candidate to court, just like any other witness, to answer
questions about the petition. 1In short, these difficulties can
often cripple a campaign and destroy any chance the candidate had
of winning."

Note, supra note 7, at 1026 (footnotes omitted).

46. Erazo v. Lipper, 112 A.D.2d at 880, 493 N.Y.S.2d at 553.

47. N.Y. Exec. Order No. 88.1l, supra n. 1.
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