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Presidents at the same time, . . . Mazk, no Hmit to the time for which these powesrs and
duties “shall devolve™ is fixed. It is just a8 absolute and Hmitless as if the langunge
were"In case of the removal of the President from office, or of his desth, or
resignation or inability to discharge the powess and duties of said office, the Vice
President shall become President.” . . . And when the President pets lawiully out
there is ne way in which he can get in againlo?

Vice-President Arthur, who was from a different faction of the Repub-
lican Party, refused to act. He feared being labeled a usurper and, guite
possibly, killing Garfield*®® The former fear was justified because
the people, having been kept up-fo-date on Garfield’s condition through-
out the summer months, were, so to spesk, in Garfield’s corner.
As one biographer of Garfield has said, “Tt may be doubted if at any time
in the history of the United States the human sympathies of the people
had been worked up to such a pitch of intensity.””*

Garfield’s losing fight against death ended on the evening of Septem-
ber 19, 1881, Arthur was informed of the death and took the presidential
oath of office before Justice John R. Brady of the New York Supreme
Court on September 20 at approximately 2:00 A.M. So that there would
be a federal record of it, he repeated the ceremony in Washington en
September 27 before Mr., Chief Justice Morrison R. Waite of the United
States Supreme Court.!® Thus, Arthur became the twenty-first Presi-
dent of the United States, the fourth by succession,

Due largely to his own experiences, Arthur expressed deep concern
over the question of presidential inability in bis messages to Congress
in 1881, 1882, and apain in 1883.*% His message of December 6, 1881,
confains as clear a statement of the problems involved as can be found
anywhere:

Ts the fnshility Hmited in its nature to Jong-continued intellectual incapacity, or has
it & broader import? What must be its extent and duration? Hew must its cxistence
be establishedr Has the President whose inability Is the subject of Inguiry any
voice in determining whether or not it exfsts, or is the decision of that momentous
and delicate question confided to the Vice-President, or is it contemplated by the
Constitution that Congress should provide by Iaw precisely what should constilute
inabifity, and how and by what tribunal or suthority it should be ascertained? If the
inability proves to be temporary it its nature, and during its continuance the Vice

Presidest lawfully exercises the functions of the Executive, by what tenure does he
hold his office? Does he continue as President for the remainder of the four years'

102, N.Y. Herald, Bept. 13, 1881, .3, cok. 1.2,

103, See Hows, op. cit. supra note 05, at 151-32. The author states that Postinaster General
Thomas L. James asked Arthur whether he would asseme presidential power, but he
declined to de so. §d. at 153,

134, Smith, op, cit. sapra note 97, at 1201,

105, Bowe, op, dt. supra note 99, st 153.

106. 8 Richardson, op. cit. supra note 84, at 85, 147-48, 187.
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term? Or would the elected President, if Bis inability should cease in the interval,
be empowered to resume his office? And if, having such lawful authority, he should
exercise it, would the Vice-President be thereupon empowered to resume his powers
and duties ag suchplo?

Garfield’s death generated a great deal of discussion of the inability
problems. The November 1881 issue of the North American Review
carried a series of articles by four outstanding constitutional authorities.
In the symposium, Senator Lyman Trumbull of Illinois,’® Governor
Benjamin ¥, Butler of Massachusetts®®® and Judge Thomas M. Ceoley
of the Michigan Supreme Court'™® expressed the opinion that a Vice-
President merely “acts’ as President for the period of inability. Professor
Theodore W. Dwight of Columbia College'!! differed, subscribing to the
view that succession by the Vice-President was for the remainder of the
presidential term.

Similarly, there was discussion in the Forty-Seventh Congress. Senator
Charles W. Jones of Florida forcibly argued, as had Senator Robert J.
Walker of Mississippi in the Twenty-Seventh, that succession was to the
office.*** He said that the framers of the Constitution bad deliberately
substituted the word “devolve” for “exercise’ and had intended the
clause “until another President be elected” as a limitation on the tenure
of an officer appointed by Congress but not on the Vice-President, who
was elected for a four-year term.'?

General interest and discussion ebbed and the problem was left an-
sofved. It was to plague the Nation again during the Wilson administra-
tion.

C. Wilson

On September 3, 1919, President Woodrow Wilson left Washington
to begin a speaking tour of the country in order to gain publc support
for the participation of the United States in the League of Nations,
Shortly after a speech in Pueblo, Colorado, on September 23, the fatigued

107, Id. at 65,

108, Symposivm--Presidential Inability, 133 No. Am. Rev. 415-2i {1881}, Senalor
Trombull believed that the Viee-President should asct only whes the "erpencies™ ef the
situation required it. The oceasion would be characterized by the demand of the people
that ke act. He said that inability applied to both physiex] and mental causes.

108, Id. at 434, The Vice-President, said General Butler, Is the sole judge as to when
his duties begin and as to how they are to be exercised. Id. ai 433,

116, Id. at 422-24. Judge Cooley, however, believed that the Vice.-President beeame
President where there was 2 complete vacaney.

11l Id. at 442-43. *“Inability,” according to Professer Dwight, means stzict intellectual
incapacity, which should be established by forms of law prescribed by Congress,

112, 13 Cosng Rec, 124, 142.43, 191.93 {1882).

113, Ibid.
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President fell ill and had to cancel his tour and return to Washington,
On October 2 he suffered a stroke which paralyzed the left side of his
body, From then until March 4, 1921, when William G, Harding was
sworn in as twepty-ninth President, the Nation was without a real
leader.** This was clearly reflected in the Senate’s rejection of American
participation in the League. It is generally believed that, had Wilson
been able to function as President, our participafion would have become
a reality,

In the months following his siroke, the President was shielded by Mrs,
Wilson and Admiral Cary T. Grayson, his lifelong friend and physician,
to the extent that practically no one was permitted to see him Y5 The
Vice-President, Congress, the Cabinet and the people were left “in the
dark” as to his true condition. As a result, rumors constantly circulated
that the President was either insane or dead.™® On one cccasion Senator
Albert B. Fall of New Mexico, who doubted the President’s sanity, and
Senator Gilbert Hitcheock of Nebraska, both of the Senate Foreign Rela~
tions Committee, were permitted to see the President. William Allen
White, in his biography of Wilson, describes the meeting as follows:
“[TIhey had from Wilson thirty minutes of the gayest, blithest, sanest
talk they bad heard in months.”*" The President, however, was seldom
capable of such vitality.

114, For good accounts of Wilson's illness, see Binkley, op. cit. supia note 84, at 281-83;
Daniels, The Life of Woodrow Wilson, 1835-1924, at 33843 (1924); Hatch, Edith Bolling
Wilson, First Lady Estracrdinary 204-34 {19613; Hoover, The Ordeal of Woodrow Wilson
271-78 (19358); 2 Bouston, Eight Vears With Wilsor's Cabinel, 1913 1o 1920, at 36-59
(1926) ; S. McKinley, Woodrow Wilson 266-78 {(1857) ; Silva, op. dit. supra note 98, at 57-67
Tumulty, Woodrow Wilkon As 1 Know Him 434-56 {1921} ; Viereck, The Stringest Frend
ship in History; Woodrow Wikon and Colonel House 293-303 (1932} ; W, White, Woodrow
Wilson, the Man, His Fimes and His Task 447-66 (1929},

115, See Hoosver, op. cit. supra note 134, at 271-723 Houston, op. ¢l supre nele 114,
ag 3659, Lawrence, The True Story of Woodrow Wilson 290 (1924); Tumulty, op. cit.
supra note 114, at 437-38. See generally, Viereck, op. «t. supra note 114, at 304-18 {"The
Inaccessble President™).

116, See generally Viereck, op. ¢it. supra nete 114, at 301, 305-06, In his yecent hook,
Wy, Wilson’s War {1962}, Jobn Dos Passos says at 4921 YA low days after the Proddent’s
stroke, Lansing, profoundly disturbed, seehs out Tumully in the cabinet room. In default
of any real information the wildest rumors are current in Washington, The Presdent is
dead. He has lost his mind and is confined in o sizaightincket,” Viereck, supra at 301,
says: ®It was whispered in the Senale cloakroom that the President was insane, Rehind
the bars the Senators pictured 2 raving maniac. No member of the Cahinet, not even tho
Secretary of State, was permitied to approack the sick mar’s bedside. Even Tumully was
compelled to wait in the antercem.” So it went. There was also tall of Secretary of State
Lansing's acting as President. Sec Koenyg, The Invisible Presidency 245-47 {1960) (Colonel
House was oppoesed to Lansing’s so acting).

117. WWhite, op. ¢it. supra note 114, at 455,
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While Wilson lay ill, unable to discharge the powers and duties of his
office, many insisted that Vice-President Thomas R. Marshall assume
them.**® ¥or fear he would oust the President if he did, Marshall, like
Arthur before him, declined to act.?® Some tweaty-eight hills hecame
law by defauit of any action by the President.’® Few public matters
reached him and the people seldom saw him for the remainder of the
term. Mrs. Wilson, Dr. Grayson and other members of the White House
Staff were said to be administering executive afizirs, History appears to
corroborate this opinion.* In her Aemoir, Mrs. Edith Wilson says she
made no decision except as to what matters should go to the President.’*
But was not this administration of presidential affairs?

Wilson did not call a2 meeting of the Cabinet until Apsil 13, 19203
In the inferim the Cabinet met unofficially, largely under the direction
of Secretary of State Robert Lansing* Furious that these meetings
were taking place, Wilson forced Lansing to resign.® “{T]he President’s

118. See Viereck, op. <it. supra note 134, at 308-10, for = good account of the opinions
that something should be done. See the interesting deseription of the ftuation given by Deos
Passos, op. cit. supra note 116, at 49293,

119, Vice-President Marshall was not umaware of the constitutional problems invelved,
for during the fall of 1018 it was suggested that he act as Presddent during Wilson’s absence
frors the United States. He refused to do so, Iargely beeause of the constitutional problems,
He said that he was not sure as to what he would do in the evest of a congressional resolu-
tion that he act. He sald he would act if a4 court of proper jurisdiction so decreed. Swisher,
Ameriean Constitutional Development 666-67 (1043). Former Precident Taft held the view
that the Constitution provided for an Acting President where the “public exigency” required
it. 57 Cong. Rec. 119-20 {1918).

120. Fer the defails see 1958 Semate Hearings 234-35 (statersent of Professor Lindeay
Rogers).

121, See 1956, 1957, 1938 Hearings; Ceorge & George, Woodrow Wilson and Colonel
Fouse 283-315 {8936} (“Defeat™),

122, E. Wilson, My Meroir 289 (1939). Viereck, op. cit. supm pote 114, at 293, states:
“For siz and one-hal months . . . a woman was virtuslly President of the United States.”
See Hatch, op, cit. supra mole 1314, at 219, There i much speculafion as 1o whether
Mrs. Wilton wanfed her hushand to resign. She says that she suggested the poedhifity to
1. Frands X, Dercum, Wikson's nerve specialist, and that be refected it on the ground that
it would be bad for the country and the President. Accord, Hateh, op, dit, supra note 114,
2t 222. On the other hand, two authors say that the President and Mys. Wilkon rejected any
thought of redgnation. 5. dMcKinjey, op. cit, supm note 134, at 269; Viersek, op. dl. supra
nole 114, at 322,

123. 'The meeling is poignantly deseribed in Houston, sp. dt. supr note 114, st 70

124, The first meeting was held on Oclober 6, 1919, Houston, ep. i, supra nole k4,
at 36-39. Most authorities speak of twenty-ene such mectings. Sce Browsel, supra note 301,
at 193; Silva, op. ¢it. supra note 04, at 60. One author speaks of more than twenty-five.
Viereck, op. cif. supra note 114, at 3146,

175. Eoover, op. ¢t supra nete 1M, at 27576, Former President Herbert Hoover says
that ‘Wilson’s distrust of Lansing existed even before the iiness, Id, at 276,
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action was that of a very sick man,”'*® The actual cause of the discharge
appears to have been a suspicion that Lansing was plotting to oust
Wilson. Patrick Tumulty, Wilson’s secretary, reported that Lansing had
suggested that Vice-President Marshall act as President, to which
Tumulty answered: “You may rest assured that while Woodrow Wilson
is lying in the White House on the broad of his back I will not be a party
to ousting him.”** Wilson is reported fo have said to Tumulty upon the
discharge of Lansing: “Tumulty, it is never the wrong time to spike
disloyalty. When Lansing sought to oust me, I was upon my back. I am
on my feet now and 1 will not have disloyalty about me "%

The aftermath of Wilson’s inability saw a renewed discussion of the
problem. Then discussion fell into a Jull until September of 1955,

0. Eisenhower

On September 24, 1055, while vacationing in Denver, Colorado,
President Dwight D. Eisenhower suffered a heart attack and the nation
once again was confronted with the problem of presidential inability *®

On the advice of General Howard Snyder, his physician, President
Eisenhower was removed to Fitzsimons General Hospital near Denver,
shortly after noon. Several hours later the country was informed that the
Prestdent had suffered a “mild coronary thrombosis.” “Mild” was later
changed to “moderate”® Paul Dudley White, a noted heart specialist

126, Ihid.

127. Tumulty, op. cil. supra note 114, at 444.

128, Id. at 445,

128, The best accounts of the period are to be found in §. Adams, Firsthand Report: The
Story of the FEisenhower Administration I80.201 (1961}; Donevan, Elsenhower: The
Inside Story 362-85 (1956} ; Nizon, Six Crises 131-81 (1942}, See also Childs, Elsenhower;
Captive Hero 217-28 (1958) ; Rovere, The Eisenhower Years 310-328 {1956},

130. The sequence of gvents swrrounding the heart atlack, drawn laggely from Ehe
September 25, 26 and 27 issues of the New York Times, 1955, provides interesting back-
ground. The first anncuncement of the Pregident’s Miness came at £:00 AM. {Deover timo)
September 24, Acting White House Press Secrstary Murray Snyder reported that the
President had suffered *‘a digestive upset’ during the night,” NJY, Times, Sept. 25, 1955,
Be 41, col, 2. 'This was repeated ad press conferences at 2:30 ADML. and 12:13 PM, At the
latter conference Murray Snyder said: “I just talked with Geweral Snyder and he tells me
that the President is resting. Fle said that this indigestion is not serfous and he suys that
it is the same typs of indigesiien thal many people have had.” TL5. News & World Rep,,
Qct. 7, 1985, p. 68 {“When Ike's Heart Faltered”) {contains excelient summary of the facts).

In the meantime, Mai Cen. Howard Snyder, the President’s personsl physicing, who
had been called to Bis bedside at abouf 3:00 AN, and had rvemained with him cver slnce,
decided to remove the President to the hospital. The Presideat was driven fo the hosplial
in the pagly part of the afterncon. Upon arrival, he was pluwced under oxygen. At abeut
2:40 PBL, Acting Press Secretary Snyder broke fhe news, at a hurredly colled pross
conference, that the President was in the hosplial, He stated: "The Presldent has just had
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from Boston, was summoned and he reported that the President would
be ready for conferences within two weeks. Since the heart attack came
at a time when Congress was not in session and since the programs for
1656 were in their early stages and no emergencies existed in the
foreign or domestic spheres, the question of Vice-President Richard M.
Nixon’s assuming executive responsibilities was not seriously consid-
ered.'® Management of the executive branch was left to Sherman Adams,
asgistant to the President, Viee-President Nixon, Secretary of State
Jobn Foster Dulles, Attorney General Herhert Brownell, Jr., Secretary
of the Treasury George M. Humphrey, and White House Agsistant, Gen-
eral Wilton Persons,*® The Cabinet met for the first time on September

a mild coronary thrombesis. He has just besn driven to Fitzsimons [Army] Genem!
Hospital, He was faken fo the hospital in his own ¢ir and walked from the house to the
cat.” Ihid, This was repeated, is substance, at 3:053 PO At 3:45 P, Murmay Snyder read
the following bulletin: “‘Ceneral Snyder informs me that the President had a mild indiges-
tion vesterday evening, He had the $irst symptoms of an scclision, or thromboss, at
2:45 AM. Upop completion of his disgnosts, the general decided to move the President to
the hospital where he could be given befter tremtment. The general says the President bas
heen comforiable since the initial pain [and} that the prognests i good)™ NUY. Times,
Sept. 28, 1935, p. 41, col. 1. Substantizlly the same report was made at 5:00 P3O At about
10:13 P, the word “mild” was dropped from the offidal medieal description of the heart
attack and the “good” prognesis was dropped from the reports pending the arrival of Dy
Mattingly, U5, News & World Rep,, Oct. 7, 1955, p. 74. Dr, Paul Dudley (White arrived
in the zfterncon of the foliowing day and went inte consuliation with Drs. Ssyder, Mat-
Hingly, Poflock, Poswell and Griffin, A medical bufletin was issued at 4:12 PAL, stating that
the President “ ‘has had a moderate attack of coronary thrombosis without complications.”’”
MY, Times, Sept. 27, 1955, i 23, col. 3. Dr. White gave the President 2 thorough caaming-
tion on Monday, September 26, and reported at a news tonference Jater in the day that
the Prasident "has had an average atinek” He eid that the Predident would have to have
complete rest for about a month. Complications, he said, might well set in during the first
fwo weeks, Oaly thwe could tel, Id at cols. 1-8 (transcript of press conference),

131, The question was of some importance, however, during the #rst few days after
the hearf attack. James C. Haggerty, Whlte House Press Secrctary, reponted on Sunday
evening, September 25, that the Attorney General’s office had been asked for an opinien “on
the legality of delegating President Eisenbower's anthority while he is in the bospital upable
to handle any official duties.” Td. at col 6. Op the follewing day, a Justice Department
spokesmanr said an opinion would be ready later In the week. Id. at 26, col. 1. See Donovan,
op. di. supra note 129, at 360, where the author says that acting Attorney General, William
P. Rogers, ordered a study of the problem of delegating non-constitotionat fenctions, on
Monday, September 26. Attorney Geperal Herbert Brownei, Jr,, who bad been on vacation
in Spain, returned on "Puesday, September 27, and stated that there were “sufficlent logal
arrangements to carry op the day-to-day operations of the povernment.’” NY. Times, Sept
28, 1953, p. 1, col. 6. He stated further that * ‘T don’t know that It wilk be necessary to defiver
a legal epinion’ as requested by the summer White House in Denver Ibid. No opinion
appears to have been defiverad.

i32. E appears that DGxon, Rogers and Persons met in the evening of September 24
and decided that the Cabinct and the White House Staff should contizue the administration
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30, and it was then decided that the Government would function under
general policy directives previously given by the President!® On the
same day President Eisenhower performed his first official act since his
beart attack, that of signing lists of foreign officer appointments?®
During Eisenhower’s illness the Cabinet met regularly and was pre-
sided over by Vice-President Nixon,*® The President was kept informed
of the meetings and was represented at them in the person of Sherman
Adams.®® Yet, all “were well aware that a national or infernational

of the Government. Donovan, op. ¢it. supra nete 129, at 368, On the following day, Vico.
President Nizon, who was informed of the President’s attack before the publie, anmounced
that “the President’s well-defined policies and CGovernment business would be carrled out
without delay’” N.V. Times, Sept. 27, 1935, p. 26, col. 4. Similar statements wers to be
echoed by other members of the Cabinet. In order to be consistent with thiz approuch,
Sccretary of State John Foster Duiles, Seczetary of Agriculture Ezra Taft Benson, snd
Secrstary of Commerce Sinclair Weeks left the United States on September 25 for iniks
in Canada repgarding economic and trade mmatters, On Monday, September 26, Vice-Frosident
Nixen amnounced, after & lencheon vonferense with Rogers, Adams {whe had roturncd
from abroad) and Persons, that the Cabinet would meet on Friday, September 30, 3d. st §,
eol 7.

133. The Cabinet meeting was preceded by a mecting of the Nationnl Security Council,
held on September 20. That meeting alse was presided over by Viee-Presidemt Nizon. {It
had been scheduled before the heart attack.) The Cabinel meeting is well deseribed by
Donovan, op. cit. supra pote 129, at 371-75. The folfowing statement (in part) was issued
by Murray Snyder after the meeting: “After full discussion of pending matiers, it was con-
giuded that thers ars no obstacles to the orderly and unisterrupted conduct of the fercign
and domestie affairs of the nation during the perlod of rest ordered by the Presideat’s
physicians. Governor Sherman Adams, the Assistant to the President, will Jrave for Denver
today and will be available there, in consultation with the Pregident’s physicinns, when-
ever it may Jater become appropriate to present any matters to the President. The pollces
and programs of the administration as determined and approved by the President are well
established slong definite lines and are well known. Coordination of the netivities of the
several departments of the povernment within the framework of these policies will be con-
tinned by full co-operation among the responsible officers of these departments so that the
functions of the goveroment will be carried forward in an effective manner during the
abisence of the President.” Id. at 373. Thus Sherman Adams was to teke charge in Denver,
where James Haggerty had been the liaison previously.

134, Adams, op. dit. supra motc 179, at 188, During the third and fourth weeks after
the heart atinck, the President began to have visiters and, shortly theresfter, bagnn to
perform official acts. Id. at 189,

135. For a biief account of these mectings, see Donovan, op. dii. supra note 129, at
378-85.

136. ¥hid. As would Be expected, rumors cireulated {hat Sherman Adams was ranning
the touniry. See, e, WS, News & World Rep, Oct, 14, 1985, p, 36 {™I] its O.K, With
Adams, 1t's QK. With Eisenhower™) : id., Oet. 7, 1935, p. 26 (*Who's Running the Country
Now”}. See also id, Dec. 20, 1957, p. B8 {"What Goes On in White House When the
President Is Sick™); id., July 6, 1956, p. 8 {“Stand.In for the President”}. Sce genernily
Koenip, The Invisible Presidency 338404 {1960},
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emergency could have arisen during the President’s illness to make this
unofficial government by ‘community of understanding’ entirely inade-
quate.”*¥" No such emergency arose.

On November 22, at his Camp David retreat in the Catoctin Mountaing
of Maryland, President Eisenhower met with his Cahinet for the first
time since the illness.®®® By mid-January 1956, he was hack at his desk
in the White Flouse.*® As Sherman Adams said:

And so this interlude of sickness and uncertainty came to an end. But it left us
uncomfortably aware of the Constitution'’s falkure io provide for the direction of the
government by an acting President when the President is temporarily disahled and
unable 40 perform his functions, 349

On two other occasions duriag the Eisenhower administration, the
question of presidential inability was forcibly revived. On Yune 8, 1956,
President Fisenhower suffered an attack of ileitis and the next day under-
went an emergency operation. ¥e was discharged from Walter Reed
Hospital on June 30 and returned to the White House in July'* Oa
November 25, 1957, a so-called “little stroke™ temporarily impaired his
speech, but he was back at his job within a {ew days.**

137, Adams, op. cit. supra note 129, at 135, Accoxd, Nixon, Six Crises 130 {1952).

138, Adams, op. dt. supra nofe 129, at 39192, “Some of them [members of the Cabinet}
were opealy astonished by the President’s fast recovery . . . .7 Td. at 141, President Eien.
hower was discharged from the hospitsl on November 1L He returned to Washington for
a brief period and then departed for Gebtysbuarg, Pennsybvania. See N.Y. Times, Nov, 13,
1955, § 4 {The News of the Week in Review), p. B, cols, 1.3, He was to spend his con-
valescenve there, in Georgiz and in Florida.

139, The President returped to Washington duwring the week of January 16, asd held
his first press comference om Thursday, January 1%, 1956, Id, Jan. 20, 1956, p. §, ool §;
see 2lso id., Jan. 22, 1936, § 4 {The News of the Week in Review), p. E, eol I; Newsweek,
Jan. 16, 1956, p. 17 {“Tke in Fine Fettle: The Word Later™); US. News & World Rep,
Jan. 27, 1956, p. 94 {“Tre Discusses Fhs Health, His Job, His Seoretary of State™).

140. Adams, op. cif. supra note 129, at 192, The author discusses Preddent Eisenhower's
attempis {6 sty congressional action. Former Speaker Sam Rayburn was ageinst any action.
T all, savs Adaras, the legishative leaders showed Hitle enthusinsm in regard te taldng steps fo
effect a solution of the problem. Td. at 20005,

141. See N.¥, Times, June 10, 1956, § 4 {The News of the Week in Review), p. E,
cals. 1-%, for an excellest account of the background facis. Sce alse US, News & Wold
Rep., June 21, 1937, p. 34 {("When a President Cets Sick™), and Mizon, op. ct. supra nole
126, at 167-69.

142, ‘The facts are wel reported in N.Y. Times, Nov. 27, 1957, p. I, cols. 4-8, and Nixen,
op. cit. supra note 129, at 170-78. Sherman Adams reporis that the President again attemptled
to have Congress solve the consfitutional probiem. Amin, the leaders cshowed little enthusizem
for action. Adams, op. cit. suprs nole 129, at 20k “Disregard of the public interest, the
President called i Thid.

Former Attorney Ceneral Herbert Brawnell, Tr. is reported to have said that *‘fer such
& situation fo centinue’ . . . ‘would be rechless heyond belief! ™ Life, Dec. 9, 1957, pp- 33, 37
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The Eisenhower illnesses, besides accentuating the constitutional prob-
lem, jolted Congress into action. Special Subcommittees of the Hotse
and Senate Committees on the Fudiciary were formed to study the prob-
Iem. In 1956, 1957, and again in 1058, hearings were held at which a
number of authorities gave their views. Every aspect of the problem was
scrutinized and many possible solutions were offered. Yet a final solution
was never decided upon by Congress.

ITI. Ormzr CoNSTIIUTIONS
A.  Siete Constitutions

Succession provisions are to be found in the fifty state constitutions,**?
A Tieutenant governor, president of the Senate or secretary of state is
usually next in line to the Governor. All state constitutions provide for
the contingencies of death, resignation or removal (or vacancy). Some
provide for the absence of the Governor from the state, ™

The expression “inability”” as a contingency upon which the succession
provision becomes operative is used in fwenty-two staie constitutions,’®

{(“Fime of Frial for the Republic”}, See US, News & World Rep,, Dec. 26, 1957, p. 85
(*What Goes On in White Houte When the President & Shek™); id,, Do 6, 1957, p 83
("Tke's Mliness..What Will Tt Mean?) ; id, at 48 (“Nixon's New Rola™; id, at 108 (¥The
Hour-by-Heur Reports on the President's Iliness™).

143, VUhnlike the other state constitutions, the succession provision in the Tennessce Cone
stitution s limited to cases of death, resipnation avd removal from office. Tenn. Const,
art. I¥, § 12, The appendic containg ¢ chort which shows the aliznmen! of the fifty stales
on the motters discussed hersin. A good discussion of state practice can be found in Hansen,
Executive Disability: A Void in State and Federal Law, 40 Neb. L. Rev. 597 (1661) ; see
Note, Gubernatorial Disability, 8 U, Chbi, L. Rev, 321 {1941).

144, See Ala. Const.art. V, § 127, which provides that if the Governor is absent for morg
than twenty days, the secretary of state is to notify the lieutenant governor, who then will
act a5 Governor. Compare McGregor v. Allen, 33 La. Asn. 870 (15831} {short abscace ned
sufficient), with [1948-1950] 849 Mich. Att’y Gen. Biennial Rep. 49 (Nov. 8, 1948) (short
absence snificient to allow successor to pet as Governor); and compare Ex parte Hawldns,
16 Okla. Crm. 396, 136 Pac. 991 {1%13) {upon return 1o stale the Governor automatically
yesurnes his powers and duties), with In r¢ An Act Concerning Alcoholle Bevesages, 130
N.JI. 123, 31 A2d 837 (Sup. CE 1043} {president of senate must be notified of the return).
See alse Markbam v. Cornell, 136 Kan. 334, 18 P.2d 158 {1933) (temporary absence doey nod
make Governer incapabie).

345, The word ®digsability” is also found in many of these stafe constitutions, as 1t is
in the United States Constitution, as part of the clavse limiting the tenure of the successor,
eg, "untdl the disability be removed.” The fwenty-bwvo states arg: Ark. Cosst, amead, VI,
§ 4; Conn. Comst. art. IV, § 17; Dol Const. art. ITI, § 20; Fls. Const. act, IV, § 16
Hawaii Const. art. IV, § 4; Tdahe Comst. art. IV, § 12; Ind. Const. art, 5, § i
La. Const, art. V, § 6; Mich. Const. art. VI, § 16; Mort, Const. art, VEL, § 14; New,
Const. art. ¥V, § 18; N1 Const, art. V, § 1, § 7; N.¥, Const. art. IV, § §; N.C. Const.
art. If, § 12; Okia. Const. art. VI, § 16; Ore. Const. art, V, § 8; R.JI. Const. art. Vi,
§ 9; Tex. Const. art- 3V, § 16; Utak Const. art, VIE, § 1i; Vi, Const, ch, Ii, § 24; Vo
Const. art. V, § 78; Wis. Const. art. V, § 7.
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Fighteen states refer to “disability.”™® A variety of expressions is em-
bodied in the remaining state constitutions, such as “otherwise” (vacant
office),**" “other disqualification,”**® “vacancy . . . from any cause what-
ever,”™® “from any cause, unable,”®® “for any reason unable,”*** “from
mental or physical disease or otherwise . . . incapable,”® and “unable,
from protracted illness.”**® One state constitution has ne provision at alt
in point.***

Of the forty-nine state constitutions baving succession provisions in
point, forty-one expressly delimit the tenure of the officer next in line to
either (1) the length of the period of disability, or (2) the length of the
period of disability or the remainder of the term, or (3) the length of
the pericd of disahility or until 2 new governor is elected.’® One state
is less clear, although an “acting” governor is referred to elsewhere in
that state constitution™® In three states the successor temporarily
exercises the powers and duties until a new governor is elected.™ Two
state constitutions provide for devolution of the “office,”*® with no
limitation on tenure, while two others declare that the office shall be

146, In these states, the word “disability” is used in that part of the provision which
describes the contingencies as well as in the part Hmiting the teaure of the successar.
"The eighteen states ars: Alz. Const, art. V, § 1275 Alacka Const. art. THI, § 12; Ariz. Const.
art. V, § 6; Cal. Const, art. V, § 16; Colo. Const. azt. IV, § 13; Ga. Comst. axt. V, § 2-3007;
T Const. art. V, § 17; Yows Const. ast, IV, § 17; Kan. Const, art. I, § 11; Mo. Const. art.
TV, § 11; Neb. Const. art, ¥V, § 16; N.D. Const. art. HI, § 72; Chio Const. art. JXI, § 155
Pa. Const. art, iV, § 13; 5.C. Const, art. IV, § 9; 5.0, Const. art. IV, § 6; Wash, Const.
art, T, § 10; W, Va. Const. axt. VII, § 15,

147, Me. Const. azt. V, pt. T, § 14; Mass, Const. pt. II, <h. T¥, § 2, art. ITf; N.H, Const.
pi. T, art. 49,

348, Md Const apt. Ii, § 6.

149, Minn, Const ast. V, § 6,

150, EKy. Const. § &4.

151, NM. Const. art. V, § 7.

152, Wyo. Const. art. TV, § 6.

133, Miss, Const, art, 'V, § 131

154, ‘Pean, Const. art, TH, § 12,

1535, For the exceptions, see notes 136-59 infra.

156, Ind. Censt. azt. V, § 10 {same as U.5, Const. art. II, § 1, o, €); see art, V,
§ 11, for words of acting.

157, Gz Comst. art. V, § 1, ¥ 2.2608; Me. Const, art. V, pi. I, § 14; Md, Const. art
g%

158, Va. Const. art ¥, § 78. RL Const. art. VI, § 9 provides that the licufenant
governor shall &3 the office of governor and exercise his powers and autherity uniil &
Governor i qualified t¢ act or uniil the office is filled at the next election. The con-

tingencies are “vacancy In the office of Governor or . . . his izability to serve, impeach-
ment, or absence from the State. . .
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deemed vacant if the governer has been unable to perform for a peried
of six months by reason of “mental or physical disability,”%

Some states differentiate, without more, between temporary and perma-
nent disability **° Apart from any explicit constitutional authorization,
two states have passed laws establishing disability boards.*® Only a
few state constitutions set forth disability procedures. The Alabama,
Mississippi and Michigan Constitutions are mnigue in this regard.

The Alabama Constitution contains a procedure by which any two
officers in the line of succession, except the one next in line, who believe
the governor to be of unsound mind, may petition the state supreme
court for a determination. If the court determines that the Governor is of
unsound mind, it will enter a decree to that effect, which is filed in the
Office of the Secretary of State. Then, the officer next in line performs the
duties of the office until the Governor recovers. If there is a dispute as to
whether the Governor has recovered, the state supreme court, at the
request of any one officer in the Line of succession, must “ascertain the
truth” and render a decree )%

The Mississippi Constitution refers to “protracted illness” as a dis-
ability and provides that if there is any doubt as fo whether & disability
exists or has ended, the Secretary of State shall submit the question {o
the state supreme court. The court, or a majority thereof, must investi-
gate and render an opinion to the Secretary of State which opinion is
“final and conclusive.”*%

The new Michigan Constitution provides that the inability of the Gov-
ernor shall be determined by 2 majority of the Supreme Court on the joint
request of the President pro tempore of the Senate and the Speaker of
the House of Representatives. “Such determination shall be final and
conclusive.” Once an inability is found to exist, the Lieutenant Governor
exercises the powers and duties of the office until the Supreme Court
determines upon its own initiative that the inability has ended 1%

The proposed revised Florida Constitution contains an interesting

158, Alagka Const.art JTY, §12; NJ. Constoart. V, § 1, § 8.

166, Epg., Ardz, Const, art, V, § 6; Cal. Const. art. V, § 16; 5.C. Const, att. IV, § 9,

16k, Neb. Laws 196%, <h. 452, §§ 19, at 1379-81; Ove. Rev, Stol, §§ 176040, 176530
(1959). Both laws are similar, They provide for a Disability Board of the Chief Justice,
the Dean of the state medical schoo}, and a leading medical officisl, The Hoard determines
the commencement and termination of a disability and dedsions must be unanimeus.
The Nebraska statute is slone in providing that the dedsions are reviewable by the siate
sapreme court on the petition of the Governor. In the interim the successor has the nwthority,

152, Ala. Comst. art. V, § 128. In such case, the governor does not retarn unii it is
5o decreed.

163, Miss. Const, arf, 5, § 131.

164, Mich. Const. art. ¥, § 26,
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provision on executive succession. It provides for a lieutenant governor
who is to act as Governor during the physical or mental incapacity of
the Governor. If the Governor dies, resigns or is removed, the Lieutenant
Governor succeeds to the office for the remainder of the term, Incapacity
is determined by the supreme court after the docketing of a written
suggestion thereof by four members of an executive cabinet of which the
Lieutenant Governor is not a member. Restoration of capacity is also
determined by the Supreme Court after the docketing of a written sug-
gestion thereof by the Governor, legislature or four members of the
cabinet. The proposed constifution also provides that the Governor may
declare his own physical incapacity and in such case the cessation thereof
by filing a certificate with the secretary of state

A different kind of procedure is to be found in the New Jersey and
Alaska Constitutions. New Jersey provides that if the Governor bas been
unable to discharge his duties for a period of six months “by reason of
mental or physical disability,” his office sball be deemed vacant. The
vacancy is determined by the state supreme court as follows: (1} upon
presentment to it of a comcurrent resolution declaring the grounds of
vacancy, adopied by two thirds of the members of both bouses of the
legislature; and (2) upon notice, a hearing before the court and proof
that the vacancy exists,*® The Alaska Constitution provides that the
“procedure for determining . . . disability sball be prescribed by law,*%*
and that if the (overnor bas been unable to perform for a period of six
months “by reason of mental or pbysical disability,” his office sball be
deemed vacant.*®®

B. Foreign Coustitutions

About fifty per cent of the nations of the world give the title “Presi-
dent” to their chief executive.*® Over one balf of these nations provide
for the direct election of the President,*™ while others provide for his
appointment by the legislative body.*™ Other nations have royal person-

165, Art. XV, § 9.

165. M.J. Const art. ¥V, 1,7 8.

367, Alaska Const, avt, I, § 12, No statute bas been passed.

168, Alaska Const, arf, 11T, § 12,

169, In 1936, forty-one couniries, or forby-gx per cent of all nations, had z Presidest
as Chisf Execulive 1 Peaslee, Constitutions of Nations H {2d ed. 1936) {hercinafter
cited as Peaslee) see Fitrpibbon, The Constitutions of the Ameriras (1948). Since 19385,
the following republics huve emerged, having az President as Chicl Execotive: Algeria,
Camerogn, Chad, Dabomey, Gabon, Guines, Tvory Coast, Malagasy, Mal, Niger, Somalia
and Thoper Voita, See Information Please Almanae 818.769 (1963) for 2 more comprehensive
listing.

170, B.g., Finland, France {85 of October 28, 1962, referendum) and Ireland {Eire).

171, E.g, Germany, Israel and Tarkey,
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ages as their chief executives.* Still others give executive authority o &
council. >

In some of the countries where there is a president as chief execu-
tive, he is little more than a figurchead. In other countries, particularly
in Eatin America and Africa, he is an active leader. However, the
constifution in almost all presidential systems represents what the framers
considered to be the ideal, so that the various other approaches to
executive succession merit examination in any search for the best
solution.

Somewhat detailed inability procedures are found in a few countriss,
By a Regency Act of 19377% the following solution was adopted for
determining disability of a Sovereign in the United Kingdom. A com-
mission, consisting of the spouse of the Sovereign, the Lord Chancellor,
the Speaker of the House of Commons, the Lord Chief Justice of England
and the Master of the Rolls, may declare in writing that the Sovereign
is “by reason of infirmity of mind or body” incapable of performing
the royal functions. ™ Any three may so declare, Until it is declared in
a like manner that “His Majesty has so far recovered Fis health as
to warrant His resumption of the royal functions . . . ,” 4 Regent shall
act in his place**®

The Constitution of Pakistan lays down an interesting procedure for
dstermining the President’s physical or mental incapacity.!’™ One third
of all the members of the National Assembly can notice the Speaker of
the Assembly in writing that they intend to make a motion in the Assembly
for the removal of the President on grounds of physical or mental in-
capacity.’’® The Speaker will then transmit the notice to the President,'™
with a request that ke submit himself within ten days to an examination
by a Medical Board of five medical practitioners.® The resolution

172, E.g., Deomask, Sweden and the United Kingdom.

173, E.g., tnicn of Seviet Socialist Republics.

174, 1 Edw. 2% 1 Geo. 6, &. 16,

175, 1 Edw. 8 & 1 Geo, 6, ¢. 16, § 2(1). Fhe Anding must inciude evidence provided
by physicians,

176, Ibid. In less serious situations (eg., absence from the country), the Sovercign Is
permitted to make partial delegations of power to counsellors of stale, which Include the
spouse of the Sovereigs, if any, and the four pusons next in oo of successon to the
Crown. 1 Edw. 8§ & 1 Geo. 6, ¢. 15, § 6(2). The delegation, howevar, may be revoked or
varied in ke manner, 1 Edw, 8§ & 1 Geo. 6, ¢. 16, § 6(1),

177. Pak. Const pt. I, ch. 1, act. 141} -(9).

178, Puk. Const. pt, XI5, ch. 1, arf. 141}, The writing must set forth the partleuiars of
the alleged incapacity. Pak. Const. pt. 111, ¢k 1, art. 34(2).

179, Pak. Const. pt. 1L, ch. 1, art, 14{3).

188, The medical practitioners are the most senior medical officers in the civit health
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cannot be moved earlier than fourfeen days or later than thirty days
after notice to the Speaker® If the President has submitted to an
examination, the resoclution camnot be voted upon until the Medical
Board has had an opportunity to render an opinion.*®® The President
has the right to appear and be represented when the resolution is
considered.”®® A vote of three fourths of the entire Assembly is necessary
to remove the President from office’®® The Pakistan Constitution also
provides that at any time when the office Is vacant or the President is
unable to perform bis functions because of illness, absence from the
country or otherwise, the Speaker of the Assembly shall act as
President. '

The Constitution of the Republic of South Africa containsg a provision
under which the President may be removed from office on the ground of
misconduct or inability to perform efficiently the duties of his office.’™®
The first step in the procedure to remove the President is a petition by
not less than thirty members of the House of Assembiy, requesting the
appointment of a joint committee of the House and Senate to consider
the matter.’® After its appointment the joint committee studies the
matter and then submits a report of its findings to both Houses.**® The
report is considered and both Houses might then pass a resolution
declaring the President removed from office on the ground of misconduct
or inability. The Constitution also provides that whenever the office
of President is vacant or the President is unable to perform his duties,
the President of the Senmate shall serve as acting President.)®

A State Tenure Law of 1951 in Tsrael contains a provision by which
Knesseth (Parlament), upon a proposal of three fourths of the House
Committee, may declare by three fourths of its members that “for

service, the medical service of the Army, the health service of East Pakisian, the health
service of West Pakistan, and the consuftant physician to the Army. Pak. Const. pt. I3, ch. |,
art, 15,

181, Pak. Const. pt. HI, ch. 1, art, 14{4).

182, Pak. Const. pt. ITL, cb. 1, art. 14(7). I the President hus oot submitted himself
to an esamipation by the Medical Board before the reselution Js moved, it may be voted
upon.

183, Pak. Counst. pf, I, b 1, arh 345},

184, Pak, Const. pt. I35, ch. I, art, 14(8}. Intercstingly, if the Fresident submits himsclf
te an cumination and less than one balf of the Assembiy vote in favor of the remaval, the
members who noticed the resolution eease to be members of fhe Assembly. Pak. Const
et 12X, oh. 1, 2t 24(9).

183, Pak. Const, pt, FIF, ¢ 1, axt. 16,

186, &, Afe. Const. § 1001)(h).

387, 8. Afr. Comst. § 123 (b}

188, 5. Alr. Const. § 10423 (a).

189, S Afr Const. § 1L
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reasons of health the President is permanently unable to carry out his
functions.”¥® The Chairman of the Knesseth then acts as President. If
three fourths of the House Committee find only a temporary disability,
the Chairman acts until the expiration of the period fixed by the Com-
mittee in its decision, or sconer if the President says be is able to
perform his duties, and the Commitfee agrees,

The Constitution of Ireland provides for a commission of three,
consisting of the Chief Justice of the Supreme Court, the Chairman of
the Dail Eireann (House} and the Cbailrman of the Seanard Eireann
(Senate) * The commission exercises the executive powers in cases of
temporary or permanent incapacity. A permanent incapacily must be
established to the satisfaction of the Supreme Court, consisting of not
less than five judges. Then a new election must be held within sixty
days. 12

Apart from the above, the constitutions of countries having a President
are generally silent on the procedures for determining the commence-
ment and termination of imability, A few constitutions give a general
power to the legislature,'™ supreme court'™ or other body*™ to declure
the existence of a permanent impediment. Most constitutions refer o
temporary and permanent situations,'”® without more. They prescribe

190, 2 Peaslee 473,

191, Ire. Const.azt. 14, §8 1, 2(1),

192, Tre. Constoart. 12, § 3(1}, {3).

193. Eg., Bouador Const. art. 87 provides: “The functions of the President . . . are
definitively terminated . . . by permanent physical or mental incapacity, decared by
Congress.” In Colombia the Senate may declare “permanent physical incapacity.” Colom.
Const. art. 125, Pern Const. art. i44 provides: “The presidency of the Republic s
vacated , . . by peosmenent physical or zmorsl lncapadty of the President, declared by
Congress? Article 143 further provides: “The sxercise of the presideney of the Republic
is suspended ... by the temporary physical Incapacity of the President, declared by
Congress, . « &7

134, Gabon Const. art. 30.

105, Malagasy Const. art. 9 {a Superior Council of Tnstitutions). Port. Const. art, 80,
§ 1 {Council of State, summoned by the President of the Coundl of Ministers), Fr, Const.
art. 7 (Constitutional Coundl).

108, Argen. Const. arf. 78 ({fIness, absence from Capital, death, resignation or removal) ;
Aus, Const. art. 64{1} (unable to perform dutics or a permanent vacancy); Hol, Const. art.
g1 {unzbie fe fuifill duties or temporarily absent}; Brzz. Const. art, 79 (impeciment or
vacaney in office); Bunma Censt. § 64{1) {temporary or permancnt absenct or incopacty;
death, resignation or remaval); Chile Const. art. $6 {liness, sbsente from lerritory, or olher
weighty veason; death, resignation or absolule impossibility); Colem. Const, mris, 123.28
{may lemporarily retire on account of 1} health; death, redignation, removal, abandonment
of office, or permanent physical incapacity); Costa Rica Const. art. 135 {sempornry or
pertiznent absence); Dahomay Const. art. 6 (repiacos President when necessary, whelher
ternporarily er permanentiy}; Dom., Rep. Const. art. 51 {temporary abschice or permancat
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that in the former the comstitutional successor'™ serves until the tem-
porary situation has ended, In the latter, the successor serves until
a new president s elected, which is usually at an election by the legisla-
ture or the people held within a certain period of time.'*® Some constitu-

vacanty) ; Feuador Const. art. 87 {death, removal, resignation, abandonment of ofiice, or
permanent physical or mental incapacity} ; El Sal. Const, art. 64 {{emporary incapacity, death,
resignation, remoeval or other cause); Fin. Const. art. 25 (tempovary or Iasting disability);
Gabon Coust. arts. 9-10 {femporary impediment or permanent vacancy); Ger. Const, art, 57
(“prevented Trom exerdsing his powers™: *office falls prematurely vacent?d; Guot. Const.
art, 163 {definitive or {emporary absence); Guinea Const. art, 25 (vacancy); Haiti Const
arts, 80-81 (temporazily impussible to perform duties; vacncy for any reason} ; Hond, Const.
art. 201 {temporary or absolute absenrs): Ieeland Const. art. 8 (lemporsry residencs
abroad, iliness or otber reasons; vacant officed; Indiz Const, art. 65(33-(2) (vacancy due to
death, removal, resignation or otherwise; unabie due fo absence, fliness or other cause);
Ttaly Const. art. 86 (unable to fulfll functions or permanest incapacity, death or resigna-
tion}; Ivory Coast Consf. art. 11 (death, resignation, or permanent impediment) ; Korca
Const. art. 70 (inabifity to exercise power, oY vacancy); Lebanon Censt. art. 62 {vacancy);
Malagasy Const. art. § {temporary impediment or vacancy for any reason}; Afex. Const.
arfs. 84.85 (femporary or absoluie disability) ; Nic. Const. art. 188 {femporary or permagent
inability to serve}; Pan. Const. art. 149 (terpporary or permanent absence) 3 Pay. Const. ort,
38 (resignation, temporary or permanent mahility or death) ; Peru Const, arts. £44-45 {death,
permanent physical or meoral incapacity, resignation, or temporary physicnl incapacity) ; Port
Const. art, 80 (temporary interrupton, death, resignation, permancat physical disability, or
absence abroad); PR, Const. tit. YEI. §8 V-8 {tcmporary disability or permanent incapacdity;
death, recignation, remowel, or other absoiute dieability}; Tunita Const art. §1 {death,
resignation or fofal imability): Tur. Comst. art. 100 (temporurily absent for travels
or iiluess, demise, or resignation; vacancy for any other reasen); Ur. Const. art. 138
{absence, vacncy, temporary impediment, or leave of the councillor serving as president};
Ven. Const. art., 188 (temperary absence, which may bz absolute after pincty diys), For
suceessien provisions patferned after U5, Cosst, arh I, § 3, <l &, see Liberia Coost. 2rd
3, § 2; PhiL Const. art. VEII, § &.

107, The snccessor varies from country fo country. Compave, Argen, Const arts, 75.77
{pepulasly dected Vice-President); Burma Const. § 64{1)-{F) {4 commission of members of
Iepislature and judidary); Chile Const. art. 66 {n minister, In accordance with order of
precedence fived by law, substifutes as Vice-President) ; Colom. Const. arf. 124 (a designate
previously elected by Congress}; Gabon Const art. 8 {a Vice-President appointed by the
President) ; Cuines Consgt. art. 28 {the Progident's cobinet); Hond., Const arts. 193.04
{popularly elected presidential designate); Jeeland Comst, art. 3 (o commission of the
Prme Minister, Speaker of Patdfament, and Chiel Justice of the Supreme Court); lialy
Const. art. 86 {Speaker of the Senate); Ivory Coast Comst. art. 11 {person ¢hosen by
President of the Assembly); Korea Const, arf. 70 (Prime Hfinisier); Nic, Const. arf, 188
(designate appointed by the President); Port. Const. art. 60, § 2 {President of Coundl of
Mintsters) ; Tur. Const. azt. 100 (Chairman of Senate).

168. Somstimes whether or mot there i3 an election depends on when the vacanoy
occurs, Thus, iz Mexico, 2 permanest vacancy during the fisst two years of the six-year
terme requires an eclection; during the last four, an appointment. Mex. Const. art. 84,
See Pan. Const. art. 151; Par, Const. art. 58, In Awustiris, a1 permanént vacingy
requires an immedigte election, while a dizabHity of more than twenty days calls for an
interim appointment, Aus, Const, art, 64{1)-(2).
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tions provide for a constitutional successor for the remainder of the
term, such as a Vice-Prestdent or presidential designate.”® In all, most
constitutions appear to leave gquestions of inability to the executive
branch.

IV. ProrosEp SOLUTIONS

During the congressional inability hearings in 1956, 1957 and 1958,
it was generally agreed that any solution to the problem must make at
least two points clear: (1) that in cases of death, resignation and removal,
the Vice-President succeeds to the office of the President for the remainder
of the term, and {2) that in cases of inability, the Vice-President merely
exercises the powers and duties of the Presidency for the period of
inability.*® Many felt that the President should be able to declare his
own inability and that ne definition of inability should be enacted into
law.® Many, too, were of the opinion that a constitutional amendment
was necessary for any real solution™ Some recommended a detailed
constitutional amendment, and others an amendment merely giving
Congress the power to establish a procedure.?®® Still others suggested a
stopgap statute, followed by a constitutional amendment.?® On the

19%. E.g, Costa Rica Const, art. 135; Dahomey Censt. art, 11; El Sal. Const. art, 64;
Eeuador Const. arts. 88, 01; Nic. Const. art. 188, France is cxpected to cterte an ofiieo
of Vice-President. He would succeed to the presidentizi office. NJV. Times, Apedl 3, 1963,
D. 5, tals. 3-4.

200. Sce House Comm. on the Judidary, 85th Cong, 1st Sess, Prosidentinl Inabity:
An Anslysis of Replies fo a Questionnaire and Testimony at a Hearlng on Presidentlsl
Faability 4351 {Comm. Print 1957) (hercinafter cited as 1937 Analysis), for n Hsting
of those who werz of the opinion thai only powers and duties devoive under the prosent
wording of the Constitution.

201. Id. st 3-8, Some, however, favored a definition of inability. Professor Ewsrett
S. Brown of the University of Michipan thought that any law *should provide for both
physical and mental disability, permanent and temporary.” Id. at 9. Joseph B, KaHeanbnch
of the same University said that ® Ynability, in the constitutional sense, has reforence to &
mental or physical condition or any other condition, which prevents the actual exercise
of the powers and duties of the office of President as the public interest and necessitics
require.” Id. at 10, Professor Arnold J. Lden of Washington Unlversity stated that “tho
wording of any provision relating to ‘inability’ should be general enough to cover U
unavailability of the President for the performance of his duties whatever the tause
involved might be--mestal or physical illness, airplane crask in some inaccessibic place,
kidnaping, wartime capture, ctc Ihid.

202, ¥4 at 30-63; 1958 Senate Hearlngs 26-27 {remarks of former Senstor Joseph €,
{’"Mahoney).

703, Ses notes 231.33 inirs and accompanying text,

204, See 1236 House Hearings 64 (remarks of Arthur Krock of the New York Times).
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other hand, some thought that a statute®™ or resolution®®® of Congress
would be sufficient. A few relied on guo warranto™® or mandamus
proceedings.®®

205, Ses 1958 Benate Hearings 108-0% {remarks of Henry Fowler}; 1957 Anglysis
63-88; 1956 House Hearings 122 (remarks of Professor Roger P. Poters). A lame sumber
of the authorities in favor of action by Congress believe that Congress bas the powsr
to Jegislate in thic srea under the necessary and proper clause of the Constitution. TS.
Const, art. T, § 8, cl. 18, See, eg, 1938 Senate FHearings 108-069 (remarks of Henry Fowler)
and 238 {letter of Professor James Hart); Corwin, The President: Offices ond Powers,
17871957, at 54.55 (1957}, Againcf a solution under the necessary and praper clause
is the fact that Conpress has Twen given no specific pewer over inability gquestions
other than the power to determine the successor where both President and Vice-Presideat
are immobilized, Tn Kansas v. Colerado, 206 U.S. 46, 88 (1007}, the Supreme Court said
that the necessary and proper ciause was {0 be exercised only in connection with specifie
delegations of power to Congress or other departments or offices. The spediic powser in
question is that of the Vice-President to act as President. I Congress were te relocate,
without 8 constitutional amendment, the power of defermining inability in any entity other
than the Vice-Presidency, its action would be unconstitutional, for “it is gxiomatic that when
the Constitytion Imposes a duty on an officer, to be dome by him, he must be the sole
judpe when and how to do that duty. . . ¥ Butler, 133 No. Am, Rev, 435 {1881); see
generally Siiva, Presidential Succession 197 (3951).

James Madison, himsel, stzxted that the clause is “hut merely o decaration, for
the removal of all uncertainty, that the means of carrying into execution these [powers]
otherwise granted are included in the grant® 6 Writings of James Macison 383 {Hunt
ed, 1906). Ses Kinsella v. United States, 361 TLS. 234, 247 (1960}, {The neccssary ond
proper clanse s “not itself a grant of power ... ")y United States v. Qregon, 3866
US. 643, 6583 (19631} (Douplas, I, dissenting) {"Only recently we warned against an cxpan-
sive construction of the Necessary and Proper Clause.™)

206. See 1956 House Hearings 42 (remarks of Pr. Jehn H. Romani), 33 (remarks of
Sidpey Hyman), 07 (remarls of Professor James Hart), 121 (Professor Aikind, Instead of
a joint resolution, which mnsst be submitted to the President for his dpnature (U5, Const.
art, 3, § 7, cd. 3.3, some suggest that Cosgress go on record by way of s concursent resolu-
tion that the Vice-President succeed temporuily to the powers and duties of the office in
cases of inability, A concurrent resolution is not subjoct to the Preddent’s wveto powern
Bowever, it doss not have the force of law. See Riddick, The United States Conpress
Organkmtien and Procedure 21-22 {3949 ; Watkins & Riddick, Senate Procedure: Precedent
and Praciices 107-68 (US. Gov't Printing Office, 1958).

207, See pote 245-46 infra and accompanying test

208. See Barnard v. Taggart, 66 NUEL 362, 29 Atl. 1026 (1890}, where o writ of mandamus
was jssued to the Afformey General of the state, compeHing the President of the Semnie to
act as Governor. For a good account of this case, see Wyman, .5, News & World Rep,,
March 9, 1986, p. 44 (*When a President is Too ¥H to Handle the Job*). On the nutional
fevel it &5 well-seftied Iaw that the judiciary will not grant writs of mandamus to compel
executive oificals to act, partinularly where their duties are diseretionasy, Panama Canal Co.
v. Grace Line, Tne, 356 U5, 300 (3938) (remedy restricled mainly to situations where
mintsterial duties of 2 nondiscretfonary nature are invelved): see Whitchouse v. Hiinols
Cent. RR., 349 175, 366, 373 (31955} {(Frankfurter, T3 (M Jandamus is . . . governed Dy
squitable considerstions and is to be gmnted only in the exercise of sound discretion®);
Black v. Boyd, 251 F2d 843, 844 {5th Cir. 1938} {mandamus pot available to direet action
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General disagreement manifested itself during the hearings on the
procedure for determining the existence and termination of an in.
abilitv.2® Proposals were advanced giving the decisive role variously to
the Vice-President, the Cabinet, Congress, the Supreme Couri or an
Inability Commission. Each had, and still has, its adherents and critics,
These proposals are now briefly considered.

A, Vice-President

The understanding reached between President Eisenhower and Vice-
President Nixon in 1958 gave a decisive role to the Vice-President®®
It allowed him to decide the question of inability “after such consulta-
tion as seems to him appropriate under the circumstances.” If able to
do so, the President could inform the Viee-President of his inability. In
either case, only “powers and duties” would devolve and the President
would determine when his inability had ended.?**

In an Attorney GeneraPs opinion dated August 2, 1961, Robert T.
Kennedy expressed the view, as had the Eisenhower Administration,
that the Constitution permits the Vice-President to raise and decide the
question of inability and that merely the powers and duties of the
office devolve on him until the President recovers.®? The time of

in a specific way); Clackamas County, Ore. v. McKay, 210 F.2d 470, 488.9% & nn.2%.35
{D.C, Cir. 1934) (Prettyman, C.J.) (contains & comprehensive listing of authorlties), judg.
ment vacaled, 349 .S, 909, rchearing denfed, 349 T8, 934 {1985); M.P. & 5t 1. Ezpress,
Inc. v. United States, 165 . Supp. 677 (WD, Ky. 1958) (can not compe} a riling In a pariie.
wiar way}. “Discretion is always subject to abuse, but the framers of our Constitution have
indicated their comviction that the danger of abuse by the execuiive is a lesser ovil than lo
render the acts left to eweculive control subjeet o judicial epcroachment” Goldberg v.
Beoffman, 225 ¥F.2d 4683, 466 {(7th Cir. 1955). Mandamis will be granted to profect vested
fegal rights and to enforce fixed legal cuties, Ibid,

200, For views as to who should initiate the question of innbilify, see 1957 Analysls 11-20,
and as {o who shouid resolve the question once raised, see id. at 2033,

216, White House Press Release, March 3, 1958; see Public Papers of the Presidents of
the Enited States, 1038, a2t 188-8¢ {US. Gov't Printing Office, 1059), See genurally Nixen,
Six (Crises 178-80 £1962).

213, In expiaining the approach of his Administration, President Eisenlioover sfated:
“tn] the first case we covered: the President himseH knows, let’s say, he is going into a
hospital for 2 very dangercus operafion of some kind, and he may be out for seven days or
eight days, where he can’t even communicate with anyone. He says, ‘Al dght, I am tem-
porarily disabled,’ and it is provided for that way”

"“There could be a case where a man has 2 stroke that was slight, from which he
would recover. We have great statesmen in the world today that recovered from a couple of
tiiemn snd carsied on for years. But he wouldn’t be able to say T am incapable of acting’
becayse he would be anconscens™ Public Papers of the President of the United States, 1957,
at 245 (1.5, Gov't Printing Office, 1938).

212. 42 Ops. Att'y Gen. No. § {3961).
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recovery, the Attorney General stated, was a matter for the President
to determine.

The occasion for the opinion of the Attorney General was the agree-
ment reached betwesen President Kennedy and Vice-President Jobnson,
adopting, in substance, the agreement that had existed between President
Eisenhower and Vice-President Nixon.®® “Cumnulative precedents of
this kind may be valuable in the future,” the Attorney General said,
and they are “clearly constitutional and as close to spelling out a practical
solution to the problem as is possible.”=*

Representative Emanuel Celler of New Vork,”® who conducted
extensive hearings on the question in 19596, is in favor of a constitutional
amendment®™® or joint resolution®™® under which the Vice-President, if
satisfied of the President’s inability, would convene both Houses of
Congress and announce that the powers and duties have devolved.
'The President wouid resume such powers and duties upon his declaration
of recovery.

Others concurring in an approach which would give authority to the
Vice-President included Professor C. Herman Pritchett™? of the Univer
sity of Chicago, Professor Roger P. Peters®™ of the University of Notre
Dame, Thomas K. Finletfer **° Sidney Hyman ** and John H. Romani

B. Cabinef

The principal supporters of Cahinet authority in the decision are
former members of the executive branch, President Herhert Hoover
favors a commission of between seven and fiftecen heads of executive
departments or agencies, for the reason that “a President’s inability . . .
should be determined by the . . . [political] party baving the respon-
sibilities determined by the election.”™® Former Attorney General
Herbert Brownell, Tr. offered this proposal on bebalf of the Eisenhower
Administration: The President could declare his inahility in writing,™

713, White House Press Release, August 10, 1961; see Public Papers of the Presidents of
the United States, 1063, at 361.62 {E1.5. Gov't Printing Office, 1962},

214, 4Z 2ps. Att'y Gen, No. 3, at 26-27 {1961},

215, See 11.8. News & World Rep,, June 15, 19536, p. 71 {summary of views}.

216, H.R.J. Res. 33, 87ih Cong,, 1st Sess (1961},

217. H.R.I. Res. 35, 837th Cong, 15t Sess, (1961),

218. 1936 House Hearings ¥1-¥2,

210, Id. at 122-23 {emphasis on insanity).

273 1938 Sepate Hearings 240-41.

223. 1936 House Hearings 54; Hyman, The Issue of Presidential Disabifity, N.¥Y. Times,
Feb. 25, 1956, § & (Magazine), p. 13,

222, 1936 House Hearings 42-43.

223, 1938 Senate Hearings 10-11; see 1956 House Heariags 1-2,

224, 'The writing, former Attorney General Wiliam P. Rogers Iater said, %would be Sled




114 FORDHAM LAW REVIEW [Vol. 32

whereupon the Vice-President would discharge the powers and duties
of the office. If the President failed or was unable to declare his own
inability, the Vice-President, “if satisfied of the President’s inability,
and upon approval in writing of a majority of the heads of executive
departments who are members of the President’s Cabinet,”®® would
act as President. The President would resume his powers and duties
upon his declaration of recovery in writing. Under the Brownell approach,
the question of inability could be raised by either the Vice-President
or a majority of the Cabinet.

Senator Keating of New York (then a member of the House of
Representatives ) saw this danger in the Brownell approach:
[T]t strikes me that danger is inherent in this propesal which leaves it to the Vice
President and Cabinet. If the Vice President and the Cabinet decided to gang up
on the President, they might say, “He is unable”” and then the next day, under

your proposal, ke could say, I am abls to act,” and unless he fired the mombers
of the Cabinet, they would then the next day say he was unable?30

In answering Senator Keating’s obijection, Brownell said that public
opinion would decide the matter in the “ultimate analysis.” The Vice-
President, said Brownell, would not act without the support of the
Nation and could not act without majority approval of the Cabinet.
Since the President is elected by the people, Brownell felt that the people
would want no obstructions to his resuming the powers and duties of
the Presidency. But, if he acted irresponsibly, impeachment would be
an available remedy.®*?

One year later, the Brownell approach was madified by the Eigen-
hower Administration fo cover the case where a President asserts his
ability to perform when he is not able to do 30.%*® Upon such a con-
tingency, the Vice-President, with the approval of a majority of the
Cabinet, could bring the matter before Congress, which would conduct
an inability proceeding in accordance with procedures provided for
impeachment?*® If a majority of the House voted that the inability
had not terminated and the Senate concurred by a two-thirds vote of

with the Secretary of State, ag other state documents are filed) 1958 Senate Hearings 170,
See note 9 supra.

225. See the excellent testimony of former Attorney General Herbert Browael, Jr. before
the Celier Committee in 1987, 1957 House Hearing 4-32; sec also N.Y. Times, April 2, 1087,
p. 21, cals. 1-8 {excerpts therefrom). See note 271 infra,

226. 1937 House Hearing 29.

227, Id. at 20.30. The House impeaches (U8, Canst. art. 1, § 2, . 5}, and the Seonle
tries, presided over by the Chief Justice of the Supreme Court (1.5, Const, ant. §, § 3, <1 6},

228. Sco the cxcelient testimony of former Attormey General Willlam P, Rogers before
the Kefauver Commitfee in 1958, 1058 Senate Hearinge 147.85.

22%. Id. at 155-56 {Rogers).
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those present, the Vice-President would discharge the powers and duties
for the remainder of the term or until 2 majority of both Houses decided
that the inability had ended. This procedure would eliminate the stigma
and permanent effect of an impsachment proceeding.®°

C. Congress

Many of the proposais for participation by Congress involve 2
general grant of power. Typical is the approach of the New York
State Bar Association,™? the Association of the Bar of the City of New
York,® and the American Bar Association™ All suggest 2 constitu-
tional amendment, containing the following provision:

330, Professor Edgar Waupgh of Hastern Mickipan Coliege would quaiily Rogers' proposil
by permitiing Congress o imake a conclusive determination of inability upon majority
vote. Such 2 determination could only be made if two thirds of each House had found that
a crisis had asisen and fthat 2 prompt defermination could not be made withou! Conpress’
intervention. 1938 Senate Hearnps 136-40.

Representative John V. Lindsay of New Verk (HR.J. Res, 272, 88th Conpg., Ist Sess
{1063} ; same, HR.J. Res. 520, 8%th Cong., st Sess, (1961)) and former Senutor Estes
Kefauver of Tennessee (5.7, Res, 28, 88th Cong., Ist Sess. {3963); same, 5.J. Res, 19, 57th
Copg,, 1st Sess. {1961)) would also have the Vice-PresiGent act, upen the wwiitien approvai
of 2 majorty of the heads of the executive departments, The Preddent would not resume
his responsibilities unti the seventh day after his public aznnouncement of recovery (unless
both he and the Vice-President zgreed on an earfier date), In the intesfim the Vice-
President, with written approval of a majority of the heads of the esccutive departments,
conid question his recovery by baving Congress concider the issue. ¥ 2 concurrent resolution
passed each House by a two-thirds vete of the members present declaring that the disabidity
had not ended, the Vice-President would thes discharge the powers and duties until {1) e
believed the Pregdent to be able, or (2) 2 majority of the members prosent in exch Houte so
declared by concarrent reselution, or (3) the President’s term ended.

231, See Proceedings of 82nd Anmual Meeting and Committee Reports for 1958, NY.
State Bar Asg’n I104-08 {318039).

232, See Comm. on Fed. Legislation of N.Y.C.B.A., A Report on the Problem of Presd.
dential Inability, 17 Record of NY.CBA. 185 (:1962). Tbhe Committee’s report was
spproved by the Asteciation of the Bar of the City of New Yorl: on May 8, 1962, Id. at 282,

233, ARA. Rep. 120-30 (1960); See 1983 Senate Hearings 313-18. Also in zccord are
5.7, Res. 35, 88th Cong,, st Sess. (1963) {Senators Keuating and Eefazuver); H.R.J. Res
77, 8th Cong., ist Sess. (1963) (Representative Charles E. Bennett of Florida}; same,
HR.JI Res 7, 87 Cong, 1st Sess. €1961); H.R.J. Res. 216 85th Cong., 1st Sess. (F063)
(Represeniative Foward W. Rebison of New Vork}; same, H.R.Y, Res, 223, 87th Cong,, 1st
Sess. Fhe present Administration alsy seems to be behing such a proposal. 1963 Senate
Hearings 2241 (remarks of Deputy Attorney General Nichelas deB. Kntgenhach), Professor
Richard H. Hapsen of the University of Nebraskz woeuld add to the proposal thuat anmy
“provedure wust be compatible with the maintenance of the three distinet departments of
govepnmert _ ., and the preservation of the checks and balaness batween the enordinate
branches.”” See Hansen, The Year We Hag No President 11738 (1982) and 3.]. Res, 8,
88th Cong,, ist Sess. (1963}, and the criticisin theveof in 31963 Senate Hearings 36.
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The commencement and termination of any inability shall be determined by such
method as Congress shall by law provide.

Former Senator Joseph C. O’Mahoney of Wyoming favored a con-
stitutional amendment which would give Congress the power fo deciare
by concurrent resolution the existence and termination of an inability *™
Professor DeW. Howe of Harvard Law School urged Congress to declare
by statute or joint resolution its jurisdiction over inability cases ™
Professor Charles Alkin of the University of California suggested that
Congress pass a joint resolution which would permit it to act by con-
current resolution on questions of inability 2

Representative Abraham J. Multer of New York has introduced a
bill in Congress™ calling for a statute which would operate as follows:
The Senate would determine the question of imability after being
requested to do so by a majority of the House of Representatives®™
If two thirds of the Senate reached the conclusion that the President was
disabled, the same two thirds would then have to direct the Vice-
President to act as President.®® The question of termination would be
handled in the same manner.”°

D. Sugreme Court

Senator J. W. Fulbright™' of Arskapsas and Representative Peter
Frelinghuysen, Jr.?*? of New Jersey suggest constitutional amendments
along these lines: Congress, by a concurrent resolution approved by a
two-thirds vote of ¢ach house, may suggest that the President is unabie
to discharge bis powers and duties. Thereuporn the Supreme Court shall
determine whether or not the President is able to discharge such powers
and duties.®® If he is found disabled, he can not resume his powers and
duties until the Court determines that he is able,

234, 1958 Senate Hearings 24; see nofe 206 supra.

235, 7 believe that the Congress possesses today the sole power which it seems to me to ba
desirable for i fo exercise. That is the power {0 asseri an exciusive authority over the mntter
of a President’s inability.” 1958 Senate Hearings 219,

236, 1956 House Hearings 121

237, H.R. 707, 86th Cong., st Sess, {1963); same, H.R. 313, §7th Cong., Ist Sess. {1961).

238. FLR. 707, 88th Cong, 1st Sess. §§ 1-2 {28063). The Chief fustice of the Suprome
Court would convene the Senate, upon receipt of o resolution from the House.

239, H.R. 707, 88th Cong., Ist Sess, § 3 (19632,

240, HR. 707, 88th Cong, Ist Sess, § § (1063}, A majority of the members of cither
House of Congress might request the Chief Justice to convene & epevind gession of the Senste,

243, 1938 Sepate Hearings 39-40; 5.7, Res. 100, 25th Cong, st Sess. (1957).

242, 1956 House Hearings 37, See Frelinghuysen, Presidentizl Disability, Annsls 344-55
(1956},

243, The Supreme Court weuld receive both medicn! and nonmedical tesiimony. 1036
House Hearings 32,
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Professor William W. Crosskey has been singular in his insistence
that the Constitution provides a method for determining presidential
inability cases in the judicial article.®™ He reasons that such cases involve
the meaning and application of the Constitution and, therefore, fall
within the clause “all Cases, in Law and Equity, arising under this
Constitution. . . ."*% At the time of the Constitution, he says, quo
warranto proceedings, i.e., cases involving the right of an individual fo
a public office, were not unusual. Consequently, the Founding Fatbers
mtended inahility questions to be determined in que warranto pro-
ceedings,*® Professor Crosskey suggests that a statute could give the
Vice-President the right to initiate such proceedings when inability is in
issue and the President the right when recovery is in issuel®

E. Inability Commission

An impressive array of authorities urged the formation of an Inahility
Commission to decide questions of presidential inability, Former Presi-
dent Harry S. Truman suggested a commission of seven, consisting of the
Vice-President, Chief Justice of the Supreme Court, Speaker of the
House, and the majority and minority leaders of hoth the House of Rep-
resentatives and the Senate.™® The commission would he empowered to

244, BSee note 53 supra.

245, TS, Const.act TN, § 2, k. L. 8ece note 53 supr.

246. See Wallace v. Anderson, I8 TUS. (3 Wheat) 201 {1820}, where the Court held
that quo warranto was not availzble {o an individual. Tt couid not be maintained, said the
Court, “except at the inmstance of the United States) Id. at 292. See gencally Johnson v,
Marhattan Ry, 280 US. 479, 502 {1933} {an “esstracrdinary proceeding™; an individual
steeds a statutory right for it); Newman v. Usnited States ex rel. Frizzell, 238 U5, 337 (1915)
{good Esting of authomities); Territory v, Lockwoed, 70 W.5. {3 Walk) 236 {(1565) {a
territory had no xight to test the right of a federal judge to his office}, Under these authori-
ties only the Govermmpent can institute quoe warmanio proteedings apainst pational efficers.
For state dedsions, see State ex rel, Jewett v, Satd, 133 Conn. 687, 54 A2d 272 (1947} (guo
warranto available to slate to determine the right of a state official to his office) ; State ox
rel. Olson v, Langer, 03 NI 63, 256 N, 377 (1934} (quo warmnto does not invade siate
legislative power of impeachment}.

It is very Bkely that the Supreme Coust would say that questions of presidential inability
are political in nature and do not admit of the exercise of the judicial power. See, g,
Coleman v. Miller, 307 123, 433 {1939} {the validity of o siate’s radification of a constitu-
Honal amendment is for Congress to determine and not the courts) ; Massachusetts v, Mellon,
262 T8, 447 (1923} (taxpayver not permitted fo attack 2 congressional apprapriation
measure) ; Rentucky v, Dennison, 65 TS, (24 How) 66 {1861} (o coerce a Goversor to
surrender a fugitive Is political) ; Luther v, Borden, 48 TS5, {¥ How.} 1 {1849} (the mean-
jng of “republican form of goverament' is for the President and Congress {o determine}.

4%, 3938 Seuste Heavings 237.

248, Id. at 12, The “Committee of Seven” would be empowered to call 2 special session
of Congress H it were in recess. “Should the siricken Presidont, thus refieved, experience
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select & group of medical authorities from the top medical schools in the
country. If they found the President “truly incapacitated,” the com-
mission would so inform Congress and if Congress agreed by a two-thirds
vote of its membership, the Vice-President would become President for
the remainder of the term,

Arthur Krock of the New York Times strongly favored a different
type of commission**® The Vice-President and Chief Justice would be
excluded, Its membership would consist of members of the Cabinet and
legislative leaders of both parties. His so-called “Inability Council” would
operate as follows: Any two members who were not of the President’s
party might request a meeting of the Council by filing a notice with
the Secretary of State, who would convene the body. I a majority
believed that a question of inability existed, the Surgeon General of the
United States™® would appoint five members of the medical profession
from the staffs of voluntary hospitals fo investigate and report back
to the Council. If a majority of the Counci] believed the President
to be disabled, the Vice-President would discharge the powers and
duties of the Presidency. The same procedure would be followed in
the President’s resumption of such powers and duties. In either event,
Mr. Krock suggests that the entire process should be required to be
completed within a specified period of time, e.g., thirty days.™

Professor Arthur E. Sutherland of Harvard Law School suggests a
commission consisting of the Chief Justice, who would have a vote in
cases of a tie, the Secretaries of State, Treasury and Defense, the At-
torney General and the majority leaders of the two major parties in
Congress.®™ Professor James Hart of the University of Virginia, on
the other band, leaned toward a commission of between three and
five members who would be appointed by the Supreme Court of the
United States. The members would be well-respected private citizens
in active life, and would remain on the commission until retivement,
election to a public office, or removal for cause®® Similarly, Profes-
sor Arnold J. Lien of Washington University favored a commission
of five or seven members appointed by the Supreme Court for Ieng or

during his term a complete recovery, he would not be emtitled to repossess the office?
Id, at 13.

249. 1956 House Hearings 62-63.

250. 58 Stat. 684 (1044), 42 US.L. § 205 (1958).

251, 1956 House Hearings 63.

252, 1958 Senate Hearings 205. Professor Sutherfand would have the Commission assemo
ble on the call of any fwo members, and the President or any two members could convene
the body in order to have a determinafion 58 to recovery, Ibid

253, 1936 House Flearings 97; see 1958 Senate Heasings 238-39. The Commission would
determine the cominencement and termination of an inability. Ibid.
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staggered ferms. It would have authority to employ specialists®®
Decisions of the commission would be reviewable by either Congress
or the Supreme Court on the petition of the President. ¥Former Senator
Frederick G. Payne of Maine preferred a commission of the Chief
Justice, who would have 2 nonvoting role, legislative leaders of both
parties, and several members of the Cabinet. The Vice-President would
have the right to ask for a decision if be felt there was a question of
presidential inability ®* Justice Michael A. Musmanno of the Pennsyl-
vania Supreme Court inclined toward a commission of the Senate and
House Committess on the Judiciary 2®

Other suggestions for inability commissions bave been made by
Senator Kenmeth B. Keating of New York ™ Senator J. Sparkman
of Alabama®® Hemry Fowler, former Vice-President Heary Wal-

354, 1956 House Hearings 123,

235, 1938 Senate Hearings 37-38, modifying views expressed af 1856 House Headnps 16,

236, 1958 Senate Hearings 71-¥2.

237, He favors a commisson of the Vice.President {who would act as chairman and
bave 2 ponvoting role), the Speaker and the minority leader of the House of Represents.
tives, the majority and minority leaders of the Senate, the Secretary of Stale, the Seerctary
of Treasury, and the Attorney General 5.J. Res. 125, B7th Cong., st Sess. § 4 {(1061).
Five members would constitute 2 guorum and the comeurrence in writing of five would be
Becessary for any action. The commission would be convened by the chaivman on the
request of any three members who stated, in wwriting, that they had sufident cause to
believe that the Preddent was disabled. It would determine the commencement and ter.
mination of inability. 8.J. Res. 125, 87th Cong., 1st Sess §§ 5, 7 {1961). Under the proposal
of Senater Keating, the President would he able to notify the commiwion s ¢o his re.
covery, buat the commisdon would have to meet, seeh mediat advice and decgide whether
he had recovered, .. Res, 123, 87th Cong, 1st Sess, § 8 {5961}, For previous propombs
of Senator Keaking, see ELR. 6510, 85tk Cong., 1st Sess. {1987); H.R.J. Res. 334, 85th Ceng.,
1st Sess. {1057}, In these proposals the Chief Fustice and the Senior Associate Justdce were
members of the commission,

Representative William 8. Curtin of Pennsylvania has intreduced a proposal calling for
a "“Precident Inability Commission” cemposed of the Chief Justier (who would have a
voting role enly in case of a He), the Semior Associate Justice, the Seorctary of State, the
Secretary of Treasury, the Speaker and minority leader of the House, und the minority
and majority leaders of the Senate. HR.]. Res. 28, 88th Cong, ist Bess. § 4 {1063); same,
HRJ. Res. 97, 87th Cong, 1st Sess, § 4 (1961). Five members would be necessary for a
quormmz and the written concurrence of five for any action. The chairman would convene
the commission on the written request of any two members, When o determination were
reached, Congress wonld have to be potified, as well as the President and Vice-President.
HR.T. Res- 28, 88th Cong., Ist Sess. §§ 5, ¥ (3663). Then, the powers and duties would de-
volve. Dnlike the Keating approach, the pracess for determining whether the President had
recoversd conld be started only on the written reguest of two members, HLR. T, Res. 2§, §8th
Cong,, Ist Sess. § 8 (1963},

258. e prefers 2 group of men, not “so large as to be unwieldly,” funclioning under an
“pxtrzordinary matonty nuling™ requirement. 1956 Heuse Hearings 11, He would alse favor
Supreme Court participation on the commission, Id. at 11-12,

250, 1958 Senate Hearings 114, His “Inability Advisory Council' would tonsist of these
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lace,”™? Professors David Fellman of the University of Wisconsin® and
Joseph E. Kailenbach of the University of Michigan®? and Repre-
senfative Louis Wyman of New Hampshire 29

V. ConcLusion

The manifold problem of presidential inability has now receded
from the general congressional and public consciousness and, very likely,
will not refurn until another President should become disabled. The
confusion persists. It is indeed sad that no Congress has succeeded
in solving the problem in all the vears since it first presented itself,
In 1787, a group of men drafted, in four short months, a several thousand
word Constitution of the United States which has endured for almost two
centuries with only a few changes, The framers thought they had handled
the question of executive succession adequately by providing for o
substitute whe would exercise the powers and duties of the Presidency
in cases of death, resignation, removal or inability of the President. A
Committee of Style and John Tyler changed all that.

A solution to this problem has been long delayed because of the
difficulty in ascertaining what the Constitution means and in finding
a solution which would be generally acceptable and which would cover
all the situations that could possibly arise. Most of the proposed sohitions
have some very basic defects.

Those proposals which would give Congress a power of determin-
ing or of establishing a procedure for determining the commencement
and termination of inability are objectionable principally because o
place such power in the hands of Congress could, as former Aiforney
General Herbert Brownell, Jr. stated, amount to “a major shift in the
checks and balances among the three divisions of the federal govern-
ment. . . . They would give Congress a new power over the Presi

appointed by Congress for succession purpeses, Sce note 2 supra. It would fancion much
Hke the plan of Arthur Krock. See notes 248-31 supra and accompanying fext, He would pey-
mit the President fo reswme the powers and duties of the office without waiting for o Coms
mittee defermination, Jd. at 113,

260, It was reported that he favored a comunission of the Cabinct, Supremo Court
Justices, and members of Congress. 1956 House Hearings 11,

261, He suggests a small commission of people from the President’s party. It would by
subjest to majority vote and have smong its members the Chief Justice and sn Assoclate
Justice. For his views see 1958 Sepate Featings 212418, where he expressed o preference for
the British type of commission., See notes I1%4-76 supra and accompanylng text,

263, 1058 Benate Hearings 206-08. Compare with 1057 Houge Hearing 76 (remarhy
of former Attorney General Herbert Brownel, Jr.); 1956 ouse Hearings 58«51 {remarks
of Sidney Hyman), 98 (remarks of Professor James Hart),

263, For his commission, see HR. 1164, 88th Cong., isf. Sess. (1063).

264. Browneli, Presidentiz] Disabifity; The Need for & Constitutions] Amendmont, 68
Yale L.J. 159, 199 (1938},
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dent—one which it does not now possess and which it was never
intended fo possess. Further, as a forum for partisan politics, Congress
could conceivahly wield such a power for political purposes. As for
Congress itself deciding questions of presidential imahility, hearings,
discussions, debates, filibusters and other familiar tactics could unduly
delay a decision and perhaps even make one a practical impossibility.?
Also, if Congress were in recess, who would have the authority to con-
vene g special session if the President should hecome disabled? Finally,
merely to give Congress a broad power to estahlish a method for
determining the heginning and ending of inability is, In itself, no solu-
tion, for a method would siill have to be agreed upen by Congress—
and that could take years, Surely the Founding Fathers would never
have sanctioned such a hroad power in the bands of Congress. They
were careful to provide only one way for a President to he deprived
of the prerogatives of his office, 4.¢., impeachment, and were quite specific
about how this would work, Since a determination of inability would
also deprive a President of his prerogatives—at least temporarily—the
method of determining the same should he no less specific and should
be written info the Constitution itself.

Participation hy the Supreme Court in inability cases is objectionable,
too, as violative of the principle of separation of powers, ™ Moreover,
the Court’s processes are time-consuring while it is conceivable that
circumstances might necessitate an immediate decision. And, of course,

265, In the clection of 1874, Samuel }. Tilden won s plurality of the popular vote and
one short of & majority in the Electoral College. Some votes were in doubt so that an
Electoral Commission was created. Its membership consisted of Sve Senators, Give Represen-
tatives and five Sapreme Court Justices. Three Senators and two Representatives were Re-
publican, while two Senstors and three Representatives were Demosrats, Two Justiees
were Republicans and twoe were Democrats, The four selected a 8{th Justice, who was a
Republican. Thus the Commission concisled of eight Republicans snd seven Democmats.
Rutherford B, Hayes, the Republican candidate, became President by o strick party vote of
eight to seven. Dee OWNeil, The American Electoral System 193-234 (1857}, The spedni
commisson twas dissolved shortly thereafter and an act was passed to bandln any futurs
coptroversies. 3 TSC, § 15 (1058), See J. Mathews, The Amesican Constitutional System
136 {1940 ed.}, where the zuthor stated that the *special electoral commission was entirely
extrzeonstitutional and Congress possibly excecded its authority in creating it

Politics were not absent from the preddential clections of 1800 and 1834, whon the House
of Representatives chose the President, See OF'Neil, supra at 68490, for & good discusdon of
the clection of 1800, See generally DMaclean, President and Coagress: The Copifict of
Powers (1955} ; Pepper, Family Quarrels, The Predident, The Seonte, and the House {1931).

266. See 1933 Senate Hearings 193-94 {remarks of Chardes 5. Rhyne); 1957 House
Hearing 25 {rematks of Herbert Brownell, Jr.); 1936 House Hearings 51 (remarks of
Sidney Hyman), 61 {(retsarks of Arthur Krock), 77 (remarks of Professor €. Herman
Pritchett).
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such participation would reguire changing the judicial article of the
Constitution which weuid, no doubt, invelve other problems.

The establishment of an ipability commission having authority to
make the determination of inability is objectionable®” To place such
momentous and absolute power over the President of the United States
in the hands of a commission whose members might not even be elected
by the people would be contrary to the principles underlying our form
of government. To place such power in the hands of a Meadical Com-
mission would be absurd because inability is much more than a medical
question. Te place such power in the hands of any kind of board
or commission would amount to a serious curtailment of the independence
of the Presidency, as would a reguirement that the President of the
United States submit himself to physical examinations periodicaily or
at the whim of a board or commission. As former Attorney General
Brownell, Jr. stated:

[T]t seemed unwise to us [the Eisenhower administration] fo estnblishk formal legal
machinery for giving a President physical and mental examinations because this

amounts o placing 2 President constantly on ixial as to ks heslth and this would
give a hostile commission the power to harass him at zll times 268

And it is doubtful that a commission could act swiftly enough sbould
the ocecasion require such action.

Participation by Supreme Court Justices on an Inability Commission
is also objectionable. The Supreme Court itself is against it. In a letter
to Senator Xenneth B, Keating of New York, Chief Justice Earl Warren
had this {o say:
¥t has been the belief of all of us that because of the separation of powers in our
Government, the nature of the judicial process, the possibifity of a coniroversy of
this character coming fo the Court, and the danger of disqualification which might
resnit in Iack of a guorum, it would be inadvisable for any member of the Court
te serve en such a Comenission 209

Giving final or near final auvthority over inability decision to the
Cabinet {or the beads of the executive depariments) is not without
objection®? In the first place, the Cabinet is not an elected body.*™

287, See 1953 Senate Hearings 133 (remarks of Professor $dgar Waugh), 166 {remnvks
of former Atforney Generzl William ¥, Rogers), 193 {remarks of Chailes 3. Rhyne)}; 1957
House Hearing 26-27 (remarks of Herbert Brownell, Jr.}; 1956 House Hearings 122 {remnvks
of Professor Roger P, Pelers).

268. 1937 House Hearing 26.

269, 1958 Senate Hearings i4,

270, Bee 1938 Senate Hearings 19 (remarike of Senator Joseph €. OMnhoney), 21¢
(remarks of Professor Mark DeW. Howe); 1957 House Hearing 36 {remarks of Martin
Taylor}; 1056 House Hearings 50 (remarks of Sidney FHyman), 61-62 (remarks of
Arthur Krock), 116 {remsarks of Professor Willam W. Cresskey).

271. A Cabinet was rejected at the Convention as a mechanism of assisting the President.
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To place such power in its hands, moreover, could possibly result in a
regency of the Cabinet. And the Cabinet members, owing either to
personal loyalty to the President or fear of losing their positions,*™
might be too hesitant to find the President disabled. Yet, as & matter of
histerical fact, the Garfield and Wilson Cabinets actually urped the
respective Vice-Presidents to act as President.

The crisis which presently exists could be resolved most simply by
the enactment of & constitutional amendment which would: (1) give
constitutional status to the Tyler precedent, i.¢., amend the succession
clanse to read that in cases of death, resignation and removal, the Vice-
President becomes President for the remainder of the term;*® (2)
eliminate the ambiguous wording of the succession clause so as to make
it indisputably clear that the Vice-President merely acts as President
for the period of any inability #* A constitutional amendment is essen-

1 Farrand 1, 70, 97, 110; Z id. st 183, 328, 33537, 367, 53741, However, U3, Const. arl.
13, § 2, <l % provides that the President “may require the Opinton, in writing, of the
principal Officer in each of the executive Depariments, upon any Subject relating lo the
Duties of their respective Offices. . . At present, there are ten executive departments, 70
Stal. 732 (1956), 3 U.S.C. § 1 (1558); sce nofe 2 supra. Beginning with Presideat Washing-
ton, each President has had s Cabinet, composed usually of the hexds of the exeeutive
departments. The custom eof the Vice-President’s pariieipating in Cabinet mestings was
started by President Washington, then dropped, and later revived during the admloistration
of Preddent Harding. Since the composition of the Cabinet is at the discretion of the
Preddent, most proposals refer to the heads of the ewseutive depariments in ordar
to rexsove all doubt on the point.

272, Ezecuiive officers may be removed at will by the President, Myers v. United States,
297 U5, 52 {1028}, although the heads of the so-called independent regulatory agencies
are removable only for cause where the statute so provides, Humphrey's Exccutor v, United
States, 203 U.S. 602 (1935); cf. Wiener v. United Statcs, 357 115, 345 {1958). By virtue of
this power, 2 disabled President is in a posifien to infivence 2 Cabinet decision,

273. ‘The Vice-President, in these situations, should tike the presidential oath of eflice,
though his succession showld be effective as of the tme of death, redgnation or remesval.
Moreover, his salary, instead of $35,000 (see 3 US.C. § 104 (1938)), should be that of 2
Presidest, Le, $100000, ples 2 $50,000 expense aliowance {3 USL, § 102 €1958)), plus 2
masimum of $40,000 for fraveling expenses {3 U.S.C. § 103 {19583

274, 'The expression “inability” should be left Intact as ¥ cin cover an almost unlimited
pumber of sifuations. See note 201 supra. Fo distinguisk between teroporary and per-
maneat inability, as some suggest, would cwreaie wnnecessary problems—for example, as 1o
what ig temporary or parmaneni. The fimes would have a lot to do with whether the Viee-
President shonid acth,

In order to be consistent with the constitutiona] result of exercising the powers and
duties, the Vice-President shouid not take the presidentinl ozth or receive the President™
salary in cases of inability {though there would be no serdous objection to his recodving
the President’s salary). He would merely be discharging a power of his office. Tt would be
advisable, however, to make an expense allowance available to the Vice-President when
he acts as Precident (see note 373 supra). This could be effectnd by changing the present
stagute relating to the Vice-President™s salary. 3 U.S.C. § 104 (1958). Ses generzily, Walls v,
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tial, as any lesser means of solving the problem would be open to
constitutional attack, which would come most likely daring a time
of inability-—when we least could afford it.

With this clarification of the succession clause no one disagrees.
Yet, it is precisely this clarification which is needed. It was the ambiguous
wording of the Constitution that restrained Vice-Presidents Arthur and
Marshall from acting as President and that made President Wilson
suspicious of Lansing and Marshall. If the Constitution were clarified in
this regard, without more, it is suggested that the inability problem would
be solved for all practical purposes. If the Constitution had been clear
in 1881 and 1919, history very probably would have been different. Most
cerfainly, if the Constitution had been clear in 1955 and it had been
necessary for the Vice-President to act as President, he would have acted
and he would have done so with the President’s approval.

An amendment embracing only these changes would not be so in-
adequate 2 solution as some may think.®™® Many systems operate
smoothly and effectively under a simple type of succession provision
which leaves the question of inability to the entities and individuals con-
cerned. Such a succession provision is to be found in most of the states ™"

Hall, 207 Ark. 999, 134 5.W.24 573 (3941), where the president pro tempore of the state
senate did not have to ke the cath when acking for the goversnior during his absence from
the state. Accord, Opinden of Justices, 70 Me. 560, 593.94 (1880}, Compars, In re An Act
Copcerning Alcokolic Beverages, 130 NJL. 123, 31 A.2d 837 (1943) (oath taken); Siate
ex rel, Chatterton v. Grant, 12 Wye. 1, ¥2 Pac, 470 {1903) {rccelved pay of boib offices).
The constitutions of several siates provide that whenever the successor acis sg governor,
he is to receive the same salary as the goverpor. B.g., Ala, Const. ast. V, § 129; Ky,
Const, § 86; La. Const. art, V, § 7; Mich, Const. art. V, § 27. A move logial result ocours
in one state where the successor does mof receive the governor’s salary in cases of fempo.
rary absence or disability. Utah Const. art. 7, § 11. A number of state constitutions have
ne spedfic provision in point. S6H others provide for the devolution of the emeluments of
the office, along with the powers and duties, for the period of disability or unfi! the end
of the term (or unfif a new governor is elected). Eg, Colo. Const, art, IV, § 13; Idsho
Const. art, IV, § 12; I, Const, art, V, § 17; Mo, Const. art IV, § 11; Necb. Const. art.
TV, § 16; NM. Const. art. V, § 7; N.C, Const, act, HI, § 12; Okla. Const. art. VI, § 16
Pa. Const. art, IV, § 13.

275, At present, 2 time of inability feaves the President with Hittle leverage. Thus the
President may not delegate anmy of kis constifutional functions even to the Vice-President,
There are mimerous matters which require a2 President’s atlention. Bills may be approved
or disapproved only by the President. The President, however, can delegate some of Lis
statutory duties. 3 YS.C. § 30F (1938}, See penerally Nobleman, The Delegation of
Presidential Functions: Constitutiona] and Legal Aspect, Annals 134 {1956); 1 Truman,
Temoirs 19398 {1953}

276. NV, Const. att. IV, § 5, it representativer *In case of the impeachment of the
governoy, or his remowal from office, death, inabiiity to discharge the powers and duties
of the office, resignation, or absence from the siale, the powers and dutics of the ofiice
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many foreign countries, the federal judicial syster®™ and the executive
department.*™®

Although such an amendment would not esplicitly answer the question
of who determines the commencement and termination of inability, that
power would rest where it now is and wbere it belongs—in the esecutive
branch.® The wisdom of the framers is legendary. They wrote a Con-
stitution embodying a philosopby of government whereby powers were
separately distributed among the legislative, executive and judicial
branches. This separation of powers was made subject to specified checks
and balances. No others were intended, nor should any others now be
written into the Constifution. To give authority in 2 determination of
presidential inahility to any branch other than the executive branch
would be unconstitutional without an amendment. To do so by an
amendment would resuit in a redistribution of power among the three
branches and would be a violation, in spirit, of the principle of separation
of powers. To give such authority to a nonelected body would be a
violation of the democratic process.

shall devolve upon the leutenant-povernor for the residue of the term, or until the disz-
bility shall cease”

277, The Chief Justice of the United States Supreme Coutt is covered by the following
provision: “Whenever the Chief Justice Is unable to perform the duties of his office or the
office is vacani, hs powers and duties shall devolve upon the asseciale justice pest in
precedence who is able fo act, unfil such disability is removed or another Chief Justice
is appointed and duly gualified” 28 USC, § 3 (1088). The Chief Judges of the Circuit
Courts of Appeals (28 U.S.0. § 45(d) (19358} ), District Courts {28 (.5.C. § 136(¢) (1958)),
and Custom Court (28 US.C. § 253 (1958)) are covered by this provision: “If he fa chief
judge] is temporarily unable to perform his daties as such, they sholl ha performed by the
judge in active service, . . . present, able and qualified to act, and next in procedence”

278. Rev. Sfaf, 177 (1873}, 3 US.C. § 4 (1958): “In wase of the death, resigeation,
absence or sickness of the head of any depariment, the fizst or sole assistant thmgi e
periorms the duties of such head until & successor is appointed, or suck absence er sickness
sha# cease” See Rev, Stat, 178-79, 5 UL3.C. 88 5-6 (1958),

279. A frequent objection fo 2 copstiiutional amendment is that i would take
too long te be enacted. The record shows that the lemgths of time from proposal to
ratification of the tweniy-three amendments were as follows: (2) 1-10; 26 mos.; (b} 11;
1t mos; (¢} 32: 6 mes; {d} 13: 10 mos; {8} 14: 25 mos; {I) 15: 11 mos; {g) 16:
43 mos.y (B) 17: 11 mos.; (i) 18: 13 mes: ) 19: 14 1/2 mes; (k) 20: 11 mos.; ()
21: 9 3/2 mos.; {m) 22: 47 mns.; (n) 23: 9 1/2 mos. (The mtification date is important as to
when zn amendment becomes effective. Dillon v. Gloss, 286 US. 368 {1921).) Sec The
Consfitution of the United States of Ameries, Anajysic and Interpretation 3034 {Corwin
ed, 1953), for ap excellent history of each amendment, It s elementary that the Constitu-
tion sets forth two ways to propose amendments: (1} by two-thirds vele in both Houses
of Congress, or {2} by = national constitutiopal convention calied by Congress on the
request of two thirds of the state legislatures—and two ways to ratify them: (i) by the
legislatures in three fourths of the states, or (2} by conventions in three fourths of the
states. US. Const. art. V. See generally OrBeld, The Amending of the Federal Constitution
{1942},
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As the Constitution is now written, it is the Vice-President’s duty to
act as President in cases of inability and therefore, by implication, his
duty to make the determination of inability % There is no major reason
why the President should not be able to declare his own inahility. The
amendment should so provide. If the President were {o use this power
in order to shirk his duties, he would be subject to impeachment on
the basis of neglect. The amendment should also provide that the
President is {0 be the judge in all cases as to when the inability has
ended, whereupon he immediately resumes his powers and duties. The
nature of the Presidency dictates that the President should not be
deprived of them against his will except by impeachment.

A reguirement in any amendment that when the President is unable or
does not make the determination of inability the Vice-President can act
only with majority approval of the Cabinet is not advisable for reasons
previcusly given®® and for the additional reason that there might be situa-
tions requiring action by the Vice-President independently of Cabinet
approval or before such approval would be possible.*™ However, 1 clause
to the effect that “in reaching his determination, the Vice-President may
secure the opinions of the Heads of the Executive Departments” is ad-
visable, though he would probably do so anyway. It would serve as a
constitational recommendation that the Vice-President consult the
Cabinet, while not preventing him from making the determination alone,
should it be necessary. With Cabinet support, however, he would be legs
reluctant to act in a proper case and his decision would meet with
greater public acceptance.

An amendment along the lines above might well foster an atiitude of
cooperation between the President and Vice-President in inability situa-
tions. It would not only permit but encourage the President to make a
determination of his own inability, without fear of losing his office, in

280. Herbert Brownell, Jr. has persuasively argued this point, eaylng that conflngent
grants of pewer give the grantee the right to determine when fo cxerdse it 1957 Touse
Heariug 21; sece Brownell, supra note 264, at 205, The cases frequently clted for this
proposition are J. W. Hampten, Jr. & Co. v. United Siates, 276 U5, 394 {1928} (Presldent
given authority fo fix rate of custom dutics on imporisy; Field v, Clark, 143 US. 549
{1892) (President given authority to suspend provisions of z tarifl act); Martin v. Mott,
25 UK. {12 Wheat.) 19 {1827) {President given zuthority to call militia Into serviced: and
Aurora v. United States, 11 U35, {7 Cranch.) 382 (1813) {(President given power lo
renew trade with certain countsies). Martin Tayler, however, says that in cach of the
above cases acts were done *in pursuance of express awthority given the Preskdent by
Congress.™ 1937 House Hearing 36. He then adds that “this i an entirely different
matier from saying thati power may be Implicd where express directlon is not ghven? Ibid,
Taylor's objections are niot convindng, See note 205 supra.

281, See notes 270-71 supra and gecompanying text.

282, See nole 271 supra and accompanying fext,
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such cases as where be is actually sick or about to undergo an operation.
It would also allow the Vice-President to act without hesifation in cases
where the President is clearly upable to make the determination of
inability, €.g., whbere he is in a coma, kidnapped or a prisoner.

The case of insanity is not covered by the suggested amendment
sinece it is unlikely that the President would declare himself unable,
and it would be impossible or futile for the Vice-President to make a
determination of inability as the President would undoubtedly insist
that ke was able—and his word would be final.*®® However, the Constitu-
tion provides a remedy for a sitnation where the President acts irrespon-
sibly or neglects or abuses the duties of his office, namely, impeachment.**
This is the remedy for presidential insanity and there is evidence that
it would have been so intended by the Founding Fathers.® It bears
repeating that the President is elected by all the people and therefore
should not be deprived of the powers and dutles of bis office against his
will except by the people at the polls or, in extraordinary cases, by Con-
gress under the impeachment provisions of the Constitution. Given the
case of an insene President, with the attendant danger to the Nation’s
security, it is submitied that Congress could act to meet the crisis as
swiftly and effectively as any board or commission, if not more s0.%%
In order to provide for the occurrence of such a crisis during a recess of
Congress, there is little reason wby the Vice-President sbould not be

283, For an inferesting drapatization of 2 dimilar stustion, see Wouk, The Caine
Mutiny {1931).

284, As President Eisenhower sald at his press conference on April 3, 1957: “[B1chind
this whole thing iz the abllity and the power i the Congress to impesch a President,
Presumably, if a President got in such shape that he was just acting wildly and uncon.
siitutionaily, that would happen, That is the final protection of the people against a
President who i3 absolutely unable to discharge the functions of his office but docsn't
Enow &7 Public Papers of the Presidents of the United States, 1957, at 245 (U.5. Gov'e
Printing Office, 1958},

285, SigeRicantly, ai the Constitulional Convention James Madison speke out in favor
of having impeachinent in the Constitution becanse “he thought it indispensible that some
provision be made for defending the Conxmunity agatnst the intapadity, neglipence or perfidy
of the chief Magistrate. . .. Tn the case of the Exzcutive Magistzacy which was to be admin-
istered by 2 single man, lost of capacity was more within the compass of probable events,
and either of them might be fatal to the Repablic” 2 Farrand 65, And Gouverneur Morris
added: “Corrupting his electors, and incapacity, were other causes of impeschment. For the
Iatter he should be punished not as 2 man, but 45 an officer, and punished only by degrada.
tion fvom his office.” 2 Farrand 6%, Sec geverally Faster, Commentryies on the Constitution
of the United States 305-630 (3585); At Monthly, Jan., 1937, pp. 88-92 (“The Causes For
Which A President Can Be Iipeached™). Compare, ¥ Cuztls, Constitulionn! History of the
Unifed Sistes 569 (1889 ed) (inability nof impeachable).

286, Witness: the declaration of war after the bumbing of Peut Harcbor.
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given the power to convene a special session of Congress in such a case.®

The writer's solution is, in most respects, not original.®®® It i, however,
that which is most consistent with the intention of the Founding Fathers.
The President and Vice-President, the only public officials elected by ali
the people, should have the opportunity to operate under a succession
provision free of the doubt that now exists. The provision should be
flexible, capable of working without the rigors of a legal proceeding or
the spectacle of 2 public show, and able to eperate immediately if the
cccasion should require it.**® The author believes an amendment em-
bracing the following points would satisfy these tests:

1. In cases of death, resignation or removal the Vice-President becomes Presi
dent for the remainder of the term.

2. In cases of inability, the Vice-President exercises the powers and duties of the
office for the duration of the inability.

3. The President may declare his own inability.

4. Whete the President is unable to or does not deciare his own inability, the
Vice-President may make the determination of inability,

5. In either 3 or 4 above, the President can declare the cessation of the inabilily,

6. In making any determinvation, it is recommended that the Vice-President secure
the opisions of the Heads of the Execuiive Depariments,

7. ¥f an insbility crisis should arise during a recess of Congress, the Vice-President
may convene an extraordinary session thereof,

The pressing problems of the day are those of civil rights, medical
care, the communist threat, aid to education, tax reform, and 50 on. Yet,
in a sense, does not the problem of presidential inability transcend them
all?®®® Qur strength and survival depend on our having an able leader
at the head of the executive branch at all times. The continuity of
the Executive should never be in doubt. At present it is. A constitutional
crisis exists. It is time that Congress act to resolve it once and for all,

287, This, of vourse, would ealall 3 change in the Constitution, which gives such powey
only to the President. U.S. Const. art. 1T, § 3.

288, Similar thoughts have been expressed by Hrewnell, op. cil. supra nels 204, nt
201-04; Davis, Inability of the President, S. Doc. No. 308, 65th Cong., 3d Scss. (19183, The
Eisenhower-Nizon and Kennedy-Johnson agreements ave very much in point, though they
bave no formal legal status.

289, As the New York Times wisely safd: “The absolute necessity of aveiding any gap,
even momentarily, in the Exccutive power, or any doubt as te the possibliity of ts
axercise, grows more imperative with each pasting year. There could be iimes when the
safety of the natien depends on a decision being made imstanily and accepied without
guestion.” N.Y, Times, June 26, 1962, p. 32, cols. 3-4.

206, For general accounts of presidential responsibifities, see Coughblan, Hoew lo Eese
the Burdens of World's Most Burdensome Job, Life, Feb. 27, 1058, p. 125: U5, Nows
& World Rep., March 14, 1958, p- 33 {"A D2y in the Life of the President™) s kl, Nov. 22,
1087, p. 50 (“The Presidency: Can Asy One Man Do the Tob?"); id, Feh. 3, 1956, p. 28
(%A Work Week with Eisenhower™}.
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