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injurious conduct. (4) The speculativeness of the damages claim. (5) The
risk of duplicative damages or complexity in apportioning damages.?>>

Applying this test, Conte Bros. held that the plaintiffs lacked standing.2%6
For the first factor, the court reasoned that, although there may be situations
in which a noncompetitor has standing to sue, “the focus of the Lanham Act
is on commercial interests [that] have been harmed . . . and in secur{ing] to
the business community the advantages of reputation and good will.”257
While the plaintiffs raised a commercial interest, they did not allege either a
competitive harm or harm to their goodwill or reputation.28 Thus, the
alleged harm was “not of the ‘type that Congress sought to redress’ by
enacting the Lanham Act.”?® The court also ruled that the plaintiffs’
remoteness to the harmful conduct weighed against standing because a class
of persons existed—manufacturers of the products that compete with the
defendant’s product—that were more directly harmed.260 Further, the court
found that the damages suffered by the plaintiffs were, if not speculative,
avoidable.26! The plaintiffs were retailers, and there was no indication that
they could not sell defendant’s product, which would have eliminated any
damages.262  Finally, the court stated that there was a risk of duplicative
damages, as giving a cause of action to every retailer would subject
defendants to multiple liability for the same conduct and allow “an
enormous number of relatively insignificant cases [to be] litigated in the
federal courts,”263

255. Id. at 233 (citations omitted) (quoting Associated General, 459 U.S. at 538, 540,
542, 543-44). In the context of section 43(a), the relevant inquiry in the first factor is
whether the injury is one that Congress sought to redress for violations of the Lanham Act,
not the antitrust laws.

256. Id. at 234.

257. Id. (alterations in original) (internal quotation marks omitted).

258. Id.

259. Id. (quoting Associated General, 459 U.S. at 538).

260. Id.

261. Id. at235.

262. Id.

263. Id. Note that the analysis under the Associated General test is similar in many
respects to the analysis under the First and Second Circuits’ reasonable interest approach.
Similar inquiries are made when trying to establish a reasonable interest and a reasonable
basis as when considering the nature and directness of the injury under the Associated
General test. See, e.g., Phoenix of Broward, Inc. v. McDonald’s Corp., 489 F.3d 1156,
1169-70 (11th Cir. 2007) (determining the directness factor by analyzing plaintiff’s alleged
causal chain); Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 694 (2d Cir. 1994)
(stating that the reasonable basis prong requires plaintiff to show a causal nexus to the false
advertising); Camel Hair & Cashmere Inst. of Am., Inc. v. Associated Dry Goods Corp., 799
F.2d 6, 11 (1st Cir. 1986) (requiring a plaintiff to “show a link or ‘nexus’ between itself and
the alleged falsehood” to establish a reasonable interest). The Associated General test
requires that the alleged injury harm either a commercial interest or the goodwill and
reputation of the plaintiff. See McDonald’s, 489 F.3d at 1167-69. Courts applying the
reasonable interest test have also recognized these injuries as the types that provide a
plaintiff with a reasonable interest. See ITC Ltd. v. Punchgini, Inc., 482 F.3d 135, 169 (2d
Cir. 2007) (explaining that reasonable interests in the Second Circuit include “commercial
interests, direct pecuniary interests, and even a future potential for a commercial or
competitive injury”); Camel Hair, 799 F.2d at 12 (holding that plaintiff’s interest in
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There has been a favorable reaction to the Third Circuit’s decision to
employ the Associated General test. Both the Fifth264 and Eleventh?65
Circuits have subsequently adopted the test, and commentators have
supported its use.266

3. The Fifth Circuit Follows Conte Bros. and Adopts
the Associated General Test

The Fifth Circuit followed Conte Bros.’s reasoning in Procter & Gamble
Co. v. Amway Corp.257 and adopted the Associated General test for section

maintaining the reputation of cashmere is a sufficient reasonable interest); see also supra
text accompanying note 215. Courts applying the reasonable interest test have also
considered the speculativeness of the damages factor of the Associated General test. See,
e.g., Ortho Pharm., 32 F.3d at 694-97 (explaining that the reasonable basis prong requires
the plaintiff to demonstrate likely injury and denying standing because plaintiff did not offer
sufficient evidence to demonstrate that it lost sales due to defendant’s advertising). This is
similar to the U.S. Court of Appeals for the Eleventh Circuit’s analysis in McDonald’s,
where the damages factor weighed against standing because the plaintiff did not demonstrate
that an “ascertainable percentage™ of its lost sales were “directly attributable” to defendant’s
advertisements. See McDonald’s, 489 F.3d at 1171; infra note 291 and accompanying text.

264. See infra Part I1.C.3.

265. See infra Part 11.C 4.

266. See Thomas L. Casagrande, Recent Developments in Trademark Law, 7 Tex. Intell.
Prop. L.J. 463, 489 (1999) (stating that the Third Circuit’s adoption of the five-factor
standing test was sound); Kevin M. Lemley, Resolving the Circuit Split on Standing in False
Advertising Claims and Incorporation of Prudential Standing in State Deceptive Trade
Practices Law: The Quest for Optimal Levels of Accurate Information in the Marketplace,
29 U. Ark. Little Rock L. Rev. 283, 314 (2007) (arguing that courts should adopt the test as
articulated in Conte Bros.). Professor Lemley writes that false advertising “in its purest
form” is supplying the market with misinformation in an attempt to “misinform, influence,
and persuade consumers....” /d. at 289. In his view, the market contains optimal
competitive conditions when some, but not all, of the misinformation is corrected. See id. at
310. He argues that “overenforcement” of section 43(a)—allowing it to eliminate all
misinformation from the market—would have significant anticompetitive effects, with the
end result being the total amount of information in the market dropping below optimal
levels. See id. at 289-90. Thus, Lemley states that prudential standing limitations on section
43(a) are necessary to make actionable only those claims that help the market maintain
optimal levels of accurate information. /d. at 311. Specifically, these limitations should
address whether the defendant’s conduct has caused the accuracy of information in the
market to drop to an unacceptable level, and if so, what parties should be entitled to take
corrective action and what the corrections should be. /d. Lemley argues that the Associated
General test—which he refers to as the reasonable interest test—*strikes the appropriate
balance between securing accurate information in the market and prohibiting anticompetitive
conduct through overenforcement of section 43(a).” Id. at 310. In addition, he writes that the
Associated General test serves the “ultimate purpose of section 43(a)” and constructs the
proper policy framework “without narrowing false advertising,” as it “seeks to grant
standing when it would foster procompetitive behavior and to deny standing when it would
foster anticompetitive behavior.” Id. at 306. Further, the test “defined and provided the legal
framework of the ‘reasonable interest,”” which the Third Circuit’s prior test failed to do. /d.
at 300, 302. Lemley does, however, propose a “slight modification” to the directness of the
injury factor. /d. at 314. Lemley would have courts consider whether the defendant’s market
is an information-distressed market—one that is based on and readily accepts
misinformation. See id. In such cases, Lemley believes that indirect competitor standing is
“desirable” since direct competitors will not remedy the misinformation. See id.

267. Procter & Gamble Co. v. Amway Corp., 242 F.3d 539, 560-63 (5th Cir. 2001).
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43(a) standing. The complaint in Procter & Gamble alleged that the
defendant made “fraudulent misrepresentations . .. to potential employees
to convince them to work for and buy from [the defendant].”268 Though the
plaintiff and defendant companies had competing products, the plaintiff did
not allege a competitive injury; the defendant did not make false statements
about its products or the plaintiff’s products, and there were no allegations
of loss of goodwill or reputation.26® The court found that each of the five
factors weighed against standing.270

4. The Eleventh Circuit Adopts the Associated General Test
and Denies Standing to a Direct Competitor

The Eleventh Circuit recently added to the disagreement over section
43(a) standing in McDonald’s by holding that a direct competitor plaintiff
failed to satisfy the Associated General test2’! The section 43(a) false
advertising claim in that case derived from a McDonald’s advertising
campaign for several of its promotional games, such as “Monopoly Games
at McDonald’s.”272 These advertisements represented that all customers
had an equal chance of winning the offered prizes and also stated the
“specific odds of winning certain prizes, including the high-value
prizes.”?73 At least $20 million of these high-value prizes were criminally
“diverted” from the general public by the marketing company responsible
for running the games.2’# Before this fraud was exposed, the FBI informed
McDonald’s that its prizes were not being distributed randomly.275
McDonald’s, however, continued to run the same advertisements for the
games.?’®  The uncovering of the fraud led to multiple arrests, and in
announcing them the U.S. attorney general stated that the “fraud scheme
denied McDonald’s customers a fair and equal chance of winning.”277

268. Id. at 563.

269. See id.

270. See id. at 563—64.

271. Phoenix of Broward, Inc. v. McDonald’s Corp., 489 F.3d 1156, 1173 (11th Cir.
2007). Note that the McDonald’s court refers to what this Note calls the Associated General
test as the Conte Bros. test.

272. Id. at 1159. See supra notes 1-4 and accompanying text for an explanation of the
games and prizes.

273. McDonald'’s, 489 F.3d at 1159-60. The high-value prizes included automobiles and
cash awards of up to $1 million. /d. at 1159.

274. Id. at 1160. The company accomplished this by “embezzling winning, high-value
game pieces and distributing them to a network of ‘winners’ who claimed . . . the prizes.” Id.

275. Id.

276. Id.

277. Id. In all, approximately fifty people “either pleaded guilty or were convicted in
connection with the conspiracy.” Id. After the disclosure of this conspiracy, consumers
brought multiple class actions against McDonald’s.” Id. McDonald’s settled the claims by,
among other things, implementing an “Instant Giveaway” of fifteen $1 million prizes to the
general public. /d. McDonald’s stated that in total it awarded $25 million in make-up prizes.
See Eric Herman, Burger King Franchisees Sue McDonald’s over Monopoly, Chi. Sun-
Times, Aug. 24, 2005, at 76.
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The plaintiff, a Burger King franchisee, subsequently brought a section
43(a) false advertising claim on behalf of himself and approximately 1100
other Burger King franchisees.2’®  The plaintiff claimed that the
promotional games “lured customers” from Burger King to McDonald’s—
leading to an “‘unnatural’ spike” in McDonald’s profits, and that the games
were “rigged”—specifically that the high-value prizes were diverted from
customers, rendering the “advertising campaigns that touted million dollar
prizes . . . literally false.”?7 McDonald’s moved to dismiss on the ground
that the plaintiff lacked prudential standing under the Lanham Act.280
Applying the Associated General test, the district court dismissed, and the
plaintiff appealed.28!

This was an issue of first impression in the Eleventh Circuit.282 The
court began its analysis by concluding that the plaintiff satisfied the Article
IIT standing requirements283 and that prudential standing limitations applied
to section 43(a).2%4 In determining the proper prudential standing test for a
section 43(a) false advertising claim, the court followed the Third and Fifth
Circuits and adopted the Associated General five-factor test.285

Applying the factors, the court found that the plaintiff alleged the type of
injury the Lanham Act was intended to redress, as the plaintiff asserted that
its “‘commercial interests . .. ha[d] been harmed by a competitor’s false
advertising.”286  As for the directness of the injury, the court found that,
although the “causal chain [the plaintiff] alleges is similar to that of the
typical false advertising claim” where a plaintiff alleges lost sales as a result
of the defendant’s false or misleading statements about its own product, the
plaintiff’s particular causal chain was too “attenuated” to weigh in favor of
standing.287 The court found this causal chain to be tenuous because the
only prizes affected by the false advertisements were “‘rare’ high-value
prizes.”288 Thus, the injury would result from customers who would have
eaten at Burger King but were lured to McDonald’s specifically because of
the misrepresentations made about the “rare” high-value prizes.28?

The third factor weighed in favor of standing, as the court found that
there was no potential plaintiff class more proximate to the alleged injury
than the class of Burger King franchisees that brought the action.2%0 The

278. McDonald’s, 489 F.3d at 1160.

279. Id.
280. Id.
281. Id. at 1161.
282. Id. at 1163.

283. Id at 1161-62.

284. Id. at 1162-63.

285. Id. at 1163.

286. Id. at 1168-69 (quoting Conte Bros. Auto. v. Quaker State-Slick 50, Inc., 165 F.3d
221, 234 (3d Cir. 1998)).

287. Id. at 1169.

288. Seeid.

289. Id.

290. Id. at 1171. McDonald’s argued that its customers constituted such a class, but the
court rejected this argument because consumers do not have Lanham Act standing. Id. at
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court then stated that finding the fourth factor to favor standing would
require a “conclu[sion] that an ascertainable percentage of both the increase
in McDonald’s sales and the concomitant decrease in Burger King’s
sales . . . is directly attributable to McDonald’s alleged misrepresentations
about the chances of winning high-value prizes,” and the court held that the
plaintiff’s alleged damages were too speculative to reach this conclusion.?9!
Finally, the court found that giving this plaintiff class standing would create
a risk of duplicative damages, as “then every fast food competitor of
McDonald’s asserting that its sales had fallen by any amount during the
relevant time period would also have prudential standing to bring such a
claim,” which would “substantial[ly]” impact the federal courts.2%2

In the final analysis, two factors favored standing and three weighed
against it, and the court held that the plaintiff lacked prudential standing.293
In reaching its conclusion, the Eleventh Circuit rejected an argument by the
plaintiff that “‘direct competitors’ alleging a ‘competitive’ injury
‘invariably satisfy’ the Associated General requirements.”?** The court

1170. The court stated that, under this factor, the inquiry is “whether other commercial
entities were the more appropriate parties to vindicate the competitive harm wrought by the
defendant’s alleged misconduct.” /d.

291. Id. at 1171 (emphasis omitted). The plaintiff argued that at the pleading stage the
focus should be on the allegations, and not on whether the plaintiff could “prove the exact
number of customers lured to McDonald’s.” Id. See also supra notes 46-50 and
accompanying text for a discussion of the pleading stage. The court rejected this argument,
stating that “to ‘presume’ that [the plaintiff’s] allegations ‘embrace those specific facts that
are necessary to support’ its claim to an appropriate share of McDonald’s profits from the
compromised games requires too much conjecture.” McDonald’s, 489 F.3d at 1171 (quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992)).

292. McDonald’s, 489 F.3d at 1172. Note that the analysis under this factor relates to the
common law single source doctrine. The common law required proof of actual loss of sales.
See supra note 75 and accompanying text. Thus, under the single source doctrine, unless the
plaintiff and defendant were the only sources of the product subject to false advertising, it
was nearly impossible for a plaintiff to state an actionable claim. See supra notes 75-78 and
accompanying text. Similarly, the McDonald’s court held that this factor weighed against
standing because of the presence of additional competitors of McDonald’s. See McDonald’s,
489 F.3d at 1172-73. Additionally, this factor of the Associated General test will weigh in
favor of standing when the plaintiff and defendant are the only two sources of the product, as
there will be no risk of duplicative damages or difficulties in apportioning the damages.
Though this Associated General factor is grounded in judicial economy, not proof of
causation, the presence of additional potential plaintiffs appears to affect its outcome much
the same as under the common law. See supra note 237 and accompanying text.

293. See McDonald’s, 489 F.3d at 1173. It should be noted that the court would not have
required all five factors to be satisfied for the plaintiff to have standing; it decided the case
“on balance” of the five factors. /d. On the other hand, a plaintiff must meet each
requirement of the reasonable interest test to have standing. See, e.g., Ortho Pharm. Corp. v.
Cosprophar, Inc., 32 F.3d 690, 694 (2d Cir. 1994) (requiring plaintiffs to show both a
“reasonable interest to be protected” from the false advertising and a “reasonable basis for
believing that this interest is likely to be damaged,” which requires showing “both likely
injury and a causal nexus to the false advertising” (internal quotation marks omitted)).

294. McDonald’s, 489 F.3d at 1167. The plaintiff argued that Conte Bros. adopted the
five-factor test to extend prudential standing to parties not in “actual” or “direct”
competition. Id. at 1164. According to the plaintiff, the five factors “inevitably collapse”
into the Ninth Circuit’s approach when a “direct competitor” alleges a “competitive injury,”
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stated that the five-factor test, rather than give standing simply because the
plaintiff alleges he is a “competitor” with a ‘“competitive injury,” is
designed to determine “whether the injury alleged is the type of injury that
the Lanham Act was designed to redress—harm to the plaintiff’s ‘ability to
compete’” and damage to the plaintiff’s “‘good will and reputation.’>29

In support of this conclusion, the Eleventh Circuit stated that a federal
district court—besides the McDonald’s district court—had previously
denied standing to a “direct competitor[]” plaintiff under the five-factor
test.29 In that case, KIS, S.A4. v. Foto Fantasy, Inc., the plaintiff and the
defendant were both photo booth manufacturers.29’7 The plaintiff asserted
claims under section 43(a) for both misrepresentation and false
endorsement.298  The plaintiff based its misrepresentation claim on the
defendant’s advertisements, which allegedly claimed that defendant’s photo
booths were the only ones legitimately usable in Europe because of a
patent.29® For the false endorsement claim, the plaintiff alleged that the
defendant used Tom Cruise’s image to market its photo booths, even
though the defendant did not own the right to use Tom Cruise’s likeness.300
The court held that the plaintiff failed to satisfy the second, fourth, and fifth
factors of the Associated General test and lacked prudential standing.39!

Prior to trial, however, the parties stipulated to the invalidity of the patent
at issue in the misrepresentation claim, and the plaintiff withdrew its
request for damages for the misrepresentation.302 Thus, a false advertising
claim was not at issue in KIS, rather the only claim at issue was one of false
endorsement under the false association prong of section 43(a).303
Therefore, the Eleventh Circuit’s statement in McDonald’s that KIS denied
standing to a direct competitor false advertising plaintiff appears to be
incorrect.304

and direct competitors therefore “invariably satisfy” the Associated General five-factor test.
Id.

295. Id. at 1167 (quoting Conte Bros. Auto. v. Quaker State-Slick 50, Inc., 165 F.3d 221,
234-36 (3d Cir. 1998)).

296. See id. (citing KIS, S.A. v. Foto Fantasy, Inc., 240 F. Supp. 2d 608, 610-11, 616
(N.D. Tex. 2002)).

297. KIS, 240 F. Supp. 2d at 610.

298. Id. at 609.

299. Id. at 609 n.1.

300. /d. at 609 n.2.

301. Id. at 616. The court refers to the Associated General test as the test adopted by the
U.S. Court of Appeals for the Fifth Circuit in Procter & Gamble. See id.; see also supra Part
I.C.3.

302. KIS, 240 F. Supp. 2d at 609.

303. See, e.g., Waits v. Frito-Lay, Inc., 978 F.2d 1093, 1110 (9th Cir. 1992) (describing a
false endorsement claim as falling under the false association prong of section 43(a)); see
also 43(B)log: False Advertising and More,
http://tushnet.blogspot.com/2007/06/mcdonalds-still-lovin-it.html (June 29, 2007, 3:40 PM)
(stating that KIS involved a false endorsement claim under section 43(a)(1)(A)—the false
association prong).

304. See 43(B)log: False Advertising and More, supra note 303 (arguing that the
Eleventh Circuit misread KIS).
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McDonald’s has been criticized for denying standing to a direct
competitor. Professor Rebecca Tushnet argues for the five-factor test and
asserts that “Conte Bros. depends on a background assumption that
competitors enjoy standing and the only question is how much further that
extends.”3%> In her view, the McDonald’s court treated the plaintiff’s
argument that “direct competition was sufficient to create standing as an
argument that direct competition was necessary to create standing. 306
When addressing this argument, the Eleventh Circuit stated that the five-
factor test “is designed to determine whether the injury alleged is the type
of injury that the Lanham Act was designed to redress—harm to the
plaintiff’s ‘ability to compete’ ... and ... ‘good will and reputation’ that
has been directly and proximately caused by the defendant’s false
advertising.”397 Professor Tushnet, however, argues that the court’s reasons
for denying standing relate only to the “directly and proximately caused”
language and are in actuality questions of materiality and consumer
effect38—two elements that a plaintiff must prove to succeed on the
merits.399 Therefore, Tushnet argues that these questions should have been
addressed at a later stage of the litigation where evidence could be
considered, not at the pleadings stage where judges rely solely on their
“hunches.”310

305. 43(B)log: False Advertising and More,
http://tushnet.blogspot.com/2006/08/mcdonalds-is-lovin-it-burger-king.html (Aug. 13, 2006,
7:41 AM).

306. 43(B)log: False Advertising and More, supra note 303. Rebecca Tushnet notes that
the circuit courts disagree over whether direct competition is necessary for standing, but until
this case had agreed that direct competition was sufficient to establish standing. /d.

307. Phoenix of Broward, Inc. v. McDonald’s Corp., 489 F.3d 1156, 1167 (11th Cir.
2007).

308. 43(B)log: False Advertising and More, supra note 303. The McDonald’s court
found the second factor—directness of the injury—to weigh against standing because the
plaintiff’s alleged causal chain was “tenuous” and “attenuated,” and the fourth factor—
speculativeness of the damages—to weigh against standing because concluding that an
ascertainable percentage of the plaintiff’s loss in sales was “directly attributable” to the
misrepresentations in the advertisements would “require[] too much speculation.”
McDonald’s, 489 F.3d at 1169-71; see also supra notes 287-89, 291 and accompanying
text.

309. See Cashmere & Camel Hair Mfrs. Inst. v. Saks Fifth Ave., 284 F.3d 302, 310-11
(Ist Cir. 2002) (stating that the elements of a false advertising claim are that “the
misrepresentation is material, in that it is likely to influence the purchasing decision,” and
that “the misrepresentation actually deceives or has the tendency to deceive a substantial
segment of its intended audience™); see also supra notes 68-69 and accompanying text.

310. 43(B)log: False Advertising and More, supra note 303. In addressing the directness
of the injury, the Eleventh Circuit stated that it was “[tJaking care not to conflate the
prudential standing inquiry with the ‘materiality’ element [the plaintiff] must establish to
succeed on the merits of its claim.” McDonald’s, 489 F.3d at 1170. However, Tushnet
argues that the court did exactly that. 43(B)log: False Advertising and More, supra note
303. To support this, she points to the court’s statement that the outcome might have been
different “if, for example, the facts were such that McDonald’s had falsely advertised the
odds of winning all of its prizes . . . or if McDonald’s were only giving away a single prize
and falsely represented the odds of winning.” McDonald’s, 489 F.3d at 1173. Tushnet notes
that neither of these hypothetical facts related to the factors that weighed against standing—
directness of the injury, speculativeness of the damages, and risk of duplicative damages—
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The ultimate outcome in McDonald’s may have resulted from its
“unusual set of facts” in which (1) the McDonald’s advertisements did not
address any attributes of their own products, plaintiff’s products, or any
other product; (2) no ongoing advertisements were at issue; and (3) no
injunctive relief was sought3!!  If plaintiff had sued while the
advertisements were still running and was requesting injunctive relief in
addition to damages, the court would have had to change its analysis of the
two damages factors in the Associated General test3'2 Even though the
plaintiff would still have had a difficult time proving its exact damages, this
would not provide a reason for the court to deny plaintiff standing to sue for
an injunction.3!3 However, this result—that a section 43(a) plaintiff may
have standing to sue for an injunction but not for damages—potentially
serves as further evidence of the incorrectness of denying a direct
competitor standing under the five-factor test.3!4

1II. SECTION 43(a) FALSE ADVERTISING STANDING SHOULD BE GOVERNED
BY THE ASSOCIATED GENERAL TEST BUT COURTS SHOULD
NOT USE THE TEST TO DENY STANDING TO DIRECT COMPETITORS

Section 43(a) of the Lanham Act has become an important and frequently
invoked statute.3!> Its statutory language provides for a potential plaintiff
class that is quite broad.31¢ While courts have uniformly agreed that some
prudential limitations on section 43(a) standing must exist,3!7 there is

and states that the court reached its decision based on its view of materiality. 43(B)log:
False Advertising and More, supra note 303. A similar criticism argues that the McDonald'’s
decision is “troubling conceptually” and that applying the five-factor test to deny a direct
competitor standing “seems unsound.” Lawrence Weinstein & Alexander Kaplan, Barring
Direct Competitor from Standing to Claim False Advertising, N.Y. L.J., Oct. 1, 2007, at S6.
The authors did not necessarily disagree with the end result of the case, but suggested that it
should have been decided under materiality, not standing. See id. (“[The] plaintiff’s theory of
causation and damages was highly dubious ... and it was . .. highly unlikely that the ads
contributed materially to any decline in the plaintiff[’s] sales. But achieving this result by a
questionable application of the prudential standing doctrine could cause further confusion in
an already unsettled area.””). Additionally, though Lemley does not discuss McDonald'’s, he
does state, in a general discussion of section 43(a) standing, that a competitor “clearly” has
standing to bring a claim against another competitor based on the statutory language.
Lemley, supra note 266, at 290.

311. Weinstein & Kaplan, supra note 310.

312. Seeid.

313. Seeid.

314. See id. (“[T]he notion that a party could have standing to sue for an injunction but
not damages runs afoul of the statutory language and more than a half-century of Lanham
Act jurisprudence.”). Lawrence Weinstein and Alexander Kaplan disagreed with the holding
of McDonald’s, but they noted that “[flortunately” the Eleventh Circuit made clear that its
holding was limited to the “unusual” set of facts before it. /d.; see also 43(B)log: False
Advertising and More, supra note 303 (predicting that future courts will limit McDonald'’s to
its facts).

315. See supra notes 99100, 111 and accompanying text.

316. The operative standing language is “any person who believes that he or she is or is
likely to be damaged by such act.” 15 U.S.C. § 1125(a)(1) (2000).

317. See supra Part 1.C.
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considerable disagreement over the proper scope of these limitations.3!8
Part II of this Note examined the three approaches to section 43(a) false
advertising standing currently in use in the federal circuits. Part III
advocates that courts should adopt the Associated General five-factor
standing test because it is consistent with the purposes of the Lanham Act
and strikes an appropriate balance between the Ninth Circuit’s discernibly
competitive injury approach and the reasonable interest approach employed
by the First and Second Circuits.31® In addition, this part argues that direct
competitors should not be denied standing under the five-factor test.320

A. The Associated General Test Is Consistent with the Lanham Act’s
Purposes and Is Flexible Enough to Handle Varying Factual Scenarios

The Ninth Circuit’s discernibly competitive injury approach and the
reasonable interest approach of the First and Second Circuits are nearly
polar opposites. The Ninth Circuit’s approach is rigid and leaves little to
the court’s discretion: a competitor alleging a discernibly competitive
injury will have standing and a noncompetitor can never have standing.32!
This approach is designed to serve the Lanham Act’s purpose of preventing
unfair competition, which the Ninth Circuit viewed as requiring a
competitive injury.322 Leading commentators, however, have rejected this
view, and the Ninth Circuit’s approach has been subject to significant
criticism.323

The First and Second Circuits’ approach, on the other hand, is a flexible
one.324 Under this approach, standing does not depend on the label placed
on the parties’ relationship, but on the nature of the interest the plaintiff is
seeking to protect, the likelihood of injury to this interest, and the alleged
injury’s causal connection to the defendant’s false advertising.32> These
factors are analyzed under a reasonableness standard, which gives the
courts discretion to allow a broader class of plaintiffs to bring suit.326
Where the plaintiff is a direct competitor, this approach functions in
substanttally the same way as the Ninth Circuit’s approach, as direct
competitors are treated extremely favorably and are only required to make a
minimal showing to have standing.32’” The reasonable interest approach
differs from the Ninth Circuit’s competitive requirements in that it allows

318. See generally supra Part 11

319. See infra Part 1ILA.

320. See infra Part 111.B.

321. See supra Part ILA.

322. See supra notes 180—82 and accompanying text.

323. See supra notes 193-97 and accompanying text.

324. See supra text accompanying note 217. See generally supra Part I1.B (explaining
the similarities between the First and Second Circuits’ approaches).

325. See supra notes 208-10, 214-16 and accompanying text.

326. See supra notes 208-20 and accompanying text (explaining that this approach allows
noncompetitor plaintiffs to have standing).

327. See supra notes 221-24 and accompanying text.
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noncompetitors to have standing, though they are at a disadvantage in
establishing the necessary injury and causation.328

This approach better comports with the purposes of section 43(a) than the
Ninth Circuit’s approach. Section 43(a) was designed to protect both
commercial entities and consumers.3?® Under the Ninth Circuit’s test,
however, only competitive interests are given the protection of section
43(a).330  The reasonable interest approach, meanwhile, recognizes that
noncompetitors can have sufficient commercial interests to warrant
standing, and in certain cases, this recognition can lead to consumer
protection that would not exist under the Ninth Circuit’s approach.

In Camel Hair,33! for example, the First Circuit reached a fair result in
line with the congressional intent behind section 43(a) by granting standing
to a noncompetitor plaintiff. The plaintiff organization’s members—
cashmere and camel hair manufacturers or marketers-—had a clear interest
in preventing retailers from falsely indicating that their products contained
high amounts of cashmere.332 If the defendant retailers continued their
conduct, lower quality goods would continue to be passed off as high
quality cashmere. This would likely have had a detrimental effect on
cashmere’s reputation among consumers, and thus a detrimental effect on
the plaintiff’s members’ commercial interests. Further, by overpaying for
low quality goods, the consumers of cashmere were significantly injured by
these false representations, more so than in a case of a defendant simply
making false statements about a plaintiff’s competing product, which would
pass the Ninth Circuit standing test. If, for example, the mislabeling of
cashmere content was standard practice among retailers, it would take a
noncompetitor such as any of the plaintiff’s members in Camel Hair to
protect consumers’ interests, since no competitor would have the
motivation to bring suit.333 Thus, it seems fair to allow the plaintiff’s

328. See supra notes 208—10, 218-24 and accompanying text.

329, See supra note 101 and accompanying text.

330. See supra notes 180-82 and accompanying text; see also McCarthy, supra note 66, §
27.32, at 27-67 (stating that “[t]he passé semantic argument that there cannot be ‘unfair
competition without ‘competition’ between the parties has often been rejected”); Burns,
supra note 93, at 836-39 (arguing that focusing on competitive interests and not on
consumer interests decreases the quality of section 43(a) false advertising suits by “open[ing]
the door” to “numerous” lawsuits with no connection to consumer injury).

331. For a discussion of this case, see supra notes 204-213 and accompanying text.

332. The plaintiff was a nonprofit corporation with the goal of protecting and promoting
the interests of the cashmere and camel hair industry, and its individual members were
cashmere and camel hair manufacturers and marketers. See supra notes 205, 211 and
accompanying text.

333. This hypothetical demonstrates an example of an information-distressed market, as
discussed by Professor Lemley, supra note 266. Lemley supported granting noncompetitors
standing in such circumstances, though his discussion was in the context of the Associated
General test. See supra note 266. Lemley proposed modifying the directness factor of the
Associated General test to account for these markets. See id. This idea is consistent with
what is being proposed here—that standing should not be limited to direct competitors,
because in certain situations direct competitors with the ability to bring a false advertising
claim may not be motivated to do so. Note that the third factor of the Associated General
test—the proximity or remoteness of the plaintiff to the false advertising—already takes this
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members in Camel Hair who, though not competitors, had a commercial
interest in stopping the defendants’ behavior, to bring suit to protect their
interests as well as to protect consumers from continued exposure to the
defendants’ wrongful conduct.

The reasonable interest approach is not without its problems, however.
There is no set rule defining what constitutes a reasonable interest,
reasonable basis, or sufficient causal nexus.334 District courts are given
little guidance as to what is sufficient to satisfy each of these requirements,
and in many instances, courts can only look to past cases to try to determine
whether the current plaintiff’s interest is reasonable.33® In deciding to
replace its reasonable interest test with the Associated General test, the
Third Circuit noted that its past cases “grappled with defining [reasonable
interest] with greater precision.”336 The Third Circuit adopted the
Associated General test because it felt the test was an “appropriate method
for adding content to [the court’s] ‘reasonable interest’ test.”’337 Thus,
unsurprisingly, there are similarities between the two tests. The first two
Associated General factors—nature of the injury and directness of the
injury—require inquiries similar to the reasonable interest and reasonable
basis requirements.33® In addition, reasonable interest courts have also
considered the fourth factor of the Associated General test: the
speculativeness of the damages.339

An advantage of the Associated General test, however, is that it divides
these analyses into separate inquiries, providing courts with clearer
guidance.’40 Though some of the individual factors may not provide a clear

into account by advising courts to inquire whether there is “an identifiable class of persons
[more proximate to the harm] whose self-interest would normally motivate them to vindicate
the public interest” by bringing an action. Associated Gen. Contractors of Cal., Inc. v. Cal.
State Council of Carpenters, 459 U.S. 519, 542 (1983). In cases involving information-
distressed markets, such a class would not exist since the direct competitors would not be
motivated to bring suit against one another.

334. See Conte Bros. Auto. v. Quaker State-Slick 50, Inc., 165 F.3d 221, 230-31 (3d Cir.
1998) (explaining that, prior to adopting the five-factor test, the Third Circuit applied the
reasonable interest test and “grappled with defining the term with greater precision™). The
court further stated that it “never precisely defined the critical term ‘reasonable interest.”” Id.
at 230; see also Lemley, supra note 266, at 302 (arguing that the Third Circuit’s previous
test did not provide a proper framework for the term reasonable interest).

335. See Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 694-95 (2d Cir. 1994)
(examining the facts and holdings of several past cases to determine what constituted a
sufficient demonstration of injury and causation for the present case); Serbin v. Ziebart Int’]
Corp., 11 F.3d 1163, 1173-77 (3d Cir. 1993) (undergoing an extensive discussion of prior
case law and commentary to answer questions regarding what qualifies as a reasonable
interest).

336. Conte Bros., 165 F.3d at 231.

337. Id. at233.

338. See supra note 263.

339. See id.

340. Certain factors are more clear-cut than others. For example, the third factor—
proximity to the harmful conduct—instructs courts to identify whether there is an
“identifiable class” of potential plaintiffs more proximate to the conduct motivated to bring
suit. See Phoenix of Broward, Inc. v. McDonald’s Corp., 489 F.3d 1156, 1170 (11th Cir.
2007). Meanwhile, the second and fourth factors are more open-ended—whether the alleged
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test for the court,34! the overall analysis under the test is significantly more
structured.?42 In addition, the five-factor test gives courts more flexibility
than the reasonable interest approach, as failure to satisfy one or more of the
five factors does not automatically preclude standing.34> Courts have
recognized this flexibility as a significant advantage of the Associated
General test, and they have found that it is easily adaptable to “disparate
factual scenarios.”3#4 This flexibility, for example, allows courts to deny
standing on a particular set of facts and to recognize standing on a slight
variation of those same facts if the circumstances warrant it.345

Finally, the Associated General test is consistent with the purposes of
section 43(a). The test is focused on commercial injury, and the first factor
specifically questions whether the alleged injury is one that the Lanham Act
was designed to protect. Like the reasonable interest approach, standing
under the test is not limited to competitors, which can increase consumer
protection, another goal of section 43(a). One commentator has stated that
the five factors “serve the ultimate purpose” of section 43(a) and
“construct[] the proper framework to serve the policy [underlying section
43(a)] without narrowing false advertising.”346

B. Direct Competitors Bringing Section 43(a) False Advertising Claims
Should Satisfy the Associated General Prudential Standing Test

In McDonald’s, the Eleventh Circuit applied the Associated General test
and held that a direct competitor failed to meet the prudential standing
requirements.>47  In addressing the argument that direct competitors
“invariably satisfy” the five-factor test, the McDonald’s court rejected the
argument that the Third Circuit adopted the test “to extend prudential
standing to parties who are not in direct or actual competition.”348 This part
argues that direct competitors alleging a competitive injury should always
satisfy the Associated General test.

In support of its position, the McDonald’s court noted that prior to Conte
Bros., the Third Circuit used a version of the reasonable interest test, which
did not require plaintiffs to be the defendants’ competitors.34 However,

injury is sufficiently direct and whether the damages are too speculative. See supra text
accompanying note 255.

341. See supra note 340.

342. See Lemley, supra note 266, at 302, 300 (stating that the Third Circuit’s reasonable
interest test, prior to Conte Bros., “failed to provide a proper framework for evaluating
reasonable interest” and that the adoption of the five-factor test “defined and provided the
legal framework of the ‘reasonable interest).

343. See supra note 293 and accompanying text.

344. McDonald’s, 489 F.3d at 1173 (calling this flexibility a “salient virtue” of the test).

345. Seeid.

346. Lemley, supra note 266, at 306,

347. See supra Part 11.C 4.

348. McDonald’s, 489 F.3d at 1166-67 (internal quotation marks omitted); see also supra
notes 294-95 and accompanying text.

349. See McDonald’s, 489 F.3d at 1166-67. The court also quoted Conte Bros. and
stated that, under the five-factor test, ““standing . . . does not turn on the label placed on the
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the Conte Bros. court also stated that it was adopting the Associated
General test not because it wanted to replace its reasonable interest test, but
rather because the Associated General test “provide[d] an appropriate
method for adding content” to its reasonable interest test.35© When the
Third Circuit first adopted the reasonable interest test in Thorn v. Reliance
Van Co., the court was considering whether a noncompetitor had standing
to sue under section 43(a).35! After concluding that “the mere fact that [the
plaintiff] is not a competitor of [the defendant] does not, in and of itself,
preclude him from bringing suit under section 43(a),” the court considered
whether there were “any prudential reasons which support a judicial
determination that [the plaintiff] is without standing.”352 The court then
adopted the reasonable interest test as the “dispositive question” in
determining a party’s prudential standing, and held that the noncompetitor
plaintiff had standing.333 A later Third Circuit case stated that the Thorn
court’s determination that the plaintiff had standing “permitted a false
advertising suit by one who, while not in his own person a competitor . . .
was . . . so situated that he could quite reasonably be regarded as a surrogate
for such competitor.”354 Taken together, these cases imply that the Third
Circuit developed its reasonable interest test to extend prudential standing
beyond direct competitor plaintiffs and that the Third Circuit was not
concerned with the issue of direct competitors satisfying the prudential
standing requirements 355

The Eleventh Circuit’s decision to deny standing has also been criticized
for conflating section 43(a) false advertising standing with the merits of a
false advertising claim.3%¢ The McDonald’s court tecognized that the
plaintiff was the most appropriate party to bring a false advertising claim
and that it alleged an injury of the type the Lanham Act was designed to
protect.337 It denied plaintiff standing primarily because plaintiff’s alleged
causal chain was tenuous, which led to a speculative damages claim.358
The McDonald’s court did not believe that the advertisements’
misrepresentations about the chance of winning one of the “rare” high-value
prizes would lure customers from Burger King to McDonald’s and lead to
an “ascertainable” loss in Burger King’s sales.3>® However, as the
criticisms note, this skepticism relates to the materiality element necessary

relationship between the parties.’” Id. at 1164 (quoting Conte Bros. Auto. v. Quaker State-
Slick 50, Inc., 165 F.3d 221, 235 (3d Cir. 1998)).

350. Conte Bros., 165 F.3d at 233.

351. Thorn v. Reliance Van Co., 736 F.2d 929, 931-32 (3d Cir. 1984).

352, Id. at 933.

353. See id. (internal quotation marks omitted).

354. Serbin v. Ziebart Int’l Corp., 11 F.3d 1163, 1175 (3d Cir. 1993).

355. See supra note 305 and accompanying text.

356. See supra notes 308-10 and accompanying text.

357. See supra notes 286, 290 and accompanying text.

358. See supra notes 287-89, 291 and accompanying text; see also supra note 293 and
accompanying text.

359. See Phoenix of Broward, Inc. v. McDonald’s Corp., 489 F.3d 1156, 1169-71 (11th
Cir. 2007).
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to succeed on the merits of a section 43(a) false advertising claim, and
should have been considered at a later stage of the litigation where the
plaintiff could have introduced evidence as to its lost sales.3%0 The Lanham
Act focuses on preventing unfair competition, and where a direct
competitor is alleging a competitive injury of the type the Lanham Act was
designed to protect, that plaintiff should be given an opportunity to present
his case at trial.

CONCLUSION

Courts should determine prudential standing for false advertising claims
brought under section 43(a) of the Lanham Act with the five-factor
Associated General test. This test better conforms to the purposes of the
Lanham Act than the Ninth Circuit’s discernibly competitive injury
approach by not limiting standing to competitive injuries. Section 43(a)
aims to protect commercial interests, and the case law and commentaries
demonstrate that noncompetitors can allege sufficient commercial interests
to invoke the protection of the statute. Additionally, the Associated
General test is more likely to lead to results in line with the purposes
behind section 43(a) because it requires courts to focus on the nature of the
injury the plaintiff is alleging, not solely on the relationship between the
parties. Though the reasonable interest approach of the First and Second
Circuits also focuses on the plaintiff’s alleged injury, the Associated
General factors provide courts with clearer guidance. Additionally, the
Associated General test provides courts with the flexibility to reach proper
outcomes in cases covering a wide variety of factual scenarios.

While the proper focus of a section 43(a) standing inquiry is on the
nature of the plaintiff’s alleged injury, courts applying the Associated
General test should incorporate one aspect of the Ninth Circuit’s approach:
direct competitors alleging a competitive injury of the type the Lanham Act
was designed to protect should have standing. To deny standing to a
plaintiff alleging a commercial injury caused by the conduct of a direct
competitor distorts section 43(a)’s purpose of preventing unfair competition
in commerce. In McDonald’s, the court recognized that the class of Burger
King franchisees was alleging the type of harm the Lanham Act was
designed to address and was the most appropriate class to bring a section
43(a) claim. Yet the court dismissed the lawsuit for lack of standing,
primarily because it doubted that the plaintiff would be able to prove an
ascertainable amount of damages, which goes to the claim’s merits, not
standing. Additionally, the Third Circuit first adopted the Associated
General test to clarify and add content to its version of the reasonable
interest test, not to abandon the test’s underlying principles. Courts
applying versions of the reasonable interest test have traditionally been
quite deferential to direct competitor plaintiffs’ allegations of damages and
causation. Further, case law reveals that the Third Circuit’s reasonable

360. See supra notes 308-10 and accompanying text.
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interest test was originally adopted as a way of extending section 43(a)
standing beyond direct competitors. Courts should apply the Associated
General test in the same context and should not use the test to deny
standing to direct competitors.



