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the fact that the Supreme Court opted to apply the more demanding
plausibility standard. One of the Supreme Court’s justifications for
Twombly’s plausibility pleading standard was to increase efficiency by
combating costly and time-consuming litigation.232 While there are
numerous similarities between the types of discovery burdens in antitrust
and ATS cases,233 the foreign location of the offenses, evidence, and
witnesses in ATS cases could tip the balance in favor of applying the less
stringent notice pleading standard. Additionally, the defendant corporations
in ATS cases tend to be organized in very complex “multi-tiered corporate
structures consisting of a dominant parent corporation, subholding
companies, and scores or hundreds of subservient subsidiaries scattered
around the world,”23% making discovery difficult to expedite and
coordinate. Not only is the discovery more complicated, but the plaintiff’s
ability to gather facts prediscovery is hindered in ATS cases because most
plaintiffs “livfe] in fear of abusive governments and fac[e] hostile
corporations unwilling to provide them with facts.”235 This is especially
problematic because “most of the information is in the hands of States or
MNCs [multinational corporations] unwilling to cooperate with
plaintiffs.”236

Furthermore, while the plausibility pleading standard may lower
discovery costs by increasing 12(b)(6) dismissals,?37 it has the potential to
lead to the premature dismissal of socially beneficial cases, or to higher
costs for plaintiffs, who would have to spend more money on fact-finding
before filing a complaint.238 Although these arguments exist in the antitrust
context,239 these harms are amplified in ATS accomplice liability cases
where some argue the publicity from litigation can instigate change in

232. Twombly, 127 S. Ct. at 1966—67; see also supra notes 200-02. Notably, not all
commentators believe that courts should use a cost-benefit analysis to determine the
applicable pleading standard. As one commentator explains, “[A] judicial opinion is simply
the wrong forum for engaging in a consequentialist revision of procedural rules.” Comment,
supra note 195, at 313. Specifically, the application of a more demanding pleading standard
should not be determined on a case-by-case basis where the court can “rely only on the facts
of the case before it and the Justices’ own intuitions,” but is more appropriately determined
by the Advisory Committee on Civil Rules that has an opportunity to review all of the
empirical research on the costs and benefits of applying a higher pleading standard. Id.

233. See supra notes 200-10.

234, Phillip 1. Blumberg, Asserting Human Rights Against Multinational Corporations
Under United States Law: Conceptual and Procedural Problems, 50 Am. J. Comp. L. 493,
493 (2002).

235. Zia-Zarifi, supra note 145, at 122.

236. 1d.

237. See Dodson, supra note 195, at 126 (highlighting that the plausibility standard
“invites defendants to file motions to dismiss under Rule 12(b)(6) with greater frequency
where the complaint does not allege supporting facts, and it suggests that at least some of
those motions should be granted with more regularity”).

238. Comment, supra note 195, at 314.

239. See id. (noting that, if Twombly had gone forward and revealed a conspiracy, it
would have combated the “massive social cost of the defendants’ anticompetitive
practices”).
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corporate activity abroad,240 and plaintiffs already face high costs at the
early stage of litigation by having to defend against numerous procedural
barriers.24! Furthermore, the same procedural barriers that raise plaintiffs’
costs benefit defendants by providing additional opportunities to dismiss
frivolous cases or cases improperly brought in the United States.242 In the
antitrust context, some argue that the plausibility standard safeguards
defendants from meritless lawsuits to the detriment of plaintiffs unable to
procure documents to illuminate a conspiracy prior to discovery.243
Conversely, the fact that many courts in ATS accomplice liability cases
apply a more demanding heightened pleading standard suggests that in
reality applying a plausibility standard to ATS accomplice liability cases
may benefit plaintiffs. Thus, although it is arguable that the plausibility
standard is less central to combating the practical concerns in ATS
accomplice liability cases than in antitrust cases—because it leads to greater
inequity than under a notice pleading standard—it could be more beneficial
to plaintiffs than the status quo.

2. Burden on the Courts

The legal and factual complexities of ATS accomplice liability cases
produce litigation lasting years, even decades, leading “courts [to] endure
countless rounds of motion practice, amended pleadings, court hearings and
appeal[s],” much of which centers on the foreign relations implications of
these cases.2** Courts respond with the increased use of discretionary
prudential doctrines, and in some instances heightened pleading standards,
to prevent these cases from going forward.245 As the defendants in
Sinaltrainal argued, applying a notice pleading standard to accomplice
liability allegations linking private actors and state actors would “impose
significant burdens on the U.S. judicial system—straining the resources of
federal courts, imposing jury duty on communities having no relation to
events at issue, and entangling the parties in conflicts of law issues and
foreign legal systems.” 246

Proponents of a notice pleading standard point to preexisting legal
barriers such as forum non conveniens, the political question doctrine, the
act of state doctrine, exhaustion of remedies, dormant foreign affairs power,
and international comity, which serve to limit claims that are frivolous or
should be brought in other forums. In fact, courts utilize these barriers as a

240. See infra notes 265—68 and accompanying text.

241. See infra Part 11.B.2.

242, See infra Part 11.B.2.

243. See Dodson, supra note 195, at 124.

244. Gay & Hagey, supra note 66, at 4.

245. Id at4,9.

246. In re Sinaltrainal Litig., 474 F. Supp. 2d 1273, 1290 n.23 (S.D. Fla. 2006).
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way to “avoid the ultimate difficulties faced by parties and [the] judicial
system in [ATS accomplice liability] cases.”247

For example, the act of state and political question doctrines are policies
“under which a court will decline to exercise jurisdiction it admittedly has,
because the issues presented are non-justiciable, and both explicitly reflect
the constitutional separation of powers.”2*8  Principles of international
comity often lead courts to defer to foreign law as part of a general
accommodation shown by one sovereign to another.24? Finally, the most
common ground for dismissal in ATS accomplice liability suits is the forum
non conveniens doctrine.25 Under the doctrine of forum non conveniens “a
court may resist imposition upon its jurisdiction even when jurisdiction is
authorized” if an alternative forum exists.25! After determining an adequate
alternative forum exists, the court then valances a number of factors
involving the private interests of the parties and relevant public interests.2>2

247. Gay & Hagey, supra note 66, at 9; see Gul, supra note 164, at 409 (stating that these
prudential considerations essentially “bar the ATS litigant’s access to his day in federal
court™); see also 14D Charles Alan Wright, Arthur R. Miller & Edward J. Cooper, Federal
Practice and Procedure § 3828 (3d ed. 2007) (“The motion to dismiss for forum non
conveniens serves as an important tool for dealing with those plaintiffs seeking the aid of
favorable American laws ... who bring cases in American courts when their claims have
only nominal or tangential connection to this country.”).

248. Ralph G. Steinhardt, International Civil Litigation: Cases and Materials on the Rise
of Intermestic Law 581 (2002). The act of state doctrine “prevents courts from inquiring
into the validity of the public acts of a foreign sovereign committed within its own territory.”
4B Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 1111 (3d ed.
2002); see also Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 423 (1964) (noting that
the act of state doctrine limits the judicial branch’s ability to “pass[] on the validity of
foreign acts of state [that] may hinder rather than further [the] country’s pursuit of goals both
for itself and for the community of nations as a whole in the international sphere™). The
political question doctrine when applied to international cases “limits the exercise of federal
jurisdiction and forecloses judicial inquiry into the propriety . . . of political decisions based
on executive discretion.” Steinhardt, supra, at 581 (citing Iwanowa v. Ford Motor Co., 67 F.
Supp. 2d 424, 483-84 (D.N.J. 1999)).

249. See Steinhardt, supra note 248, at 226.

250. See Gul, supra note 164, at 409—10 (“Forum non conveniens tends to be particularly
efficacious in ATS cases because under the terms of the statute the plaintiff must be an alien,
and thus uniquely vulnerable to this procedural device.”).

251. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947); see also Steinhardt, supra note
248, at 109 (explaining that forum non conveniens is a doctrine “under which a court may
decline to exercise judicial jurisdiction, when some significantly more convenient alternative
forum exists”).

252. See Gulf Oil, 330 U.S. at 508-09. As outlined by the Supreme Court in Gulf Oil, the
relevant private interests are

the relative ease of access to sources of proof; availability of compulsory process
for attendance of unwilling, and the cost of obtaining attendance of willing,
witnesses; possibility of view of premises, if view would be appropriate to the
action; and all other practical problems that make trial of a case easy, expeditious
and inexpensive.
Id. at 508. There are additional relevant public interests:

[A]dministrative difficulties follow for courts when litigation is piled up in
congested centers instead of being handled at its origin. Jury duty is a burden that
ought not to be imposed upon the people of a community which has no relation to
the litigation. In cases which touch the affairs of many persons, there is reason for
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Given that the relevant acts take place abroad, and the witnesses and
documents tend to be abroad, most cases pled under the ATS would be
more appropriately litigated in the foreign country where the tortious action
occurred. Indeed, as one commentator notes, “[O]n many occasions,
federal courts have determined that human rights, mass torts, or products
liability claims arising from injuries in foreign countries, some allegedly
caused by American defendants, would be more properly litigated in the
country in which the injuries were sustained.”?’3 This logic does not
necessarily apply in ATS cases, however, because the alternative forum
considered is typically the location of the tort, and the tortious actions in
ATS accomplice liability cases tend to occur in developing countries with
inadequate judicial systems. As a result courts may be reluctant to dismiss
an ATS accomplice liability case on forum non conveniens grounds.

Koh points to additional procedural hurdles when arguing against the
claim that corporate accomplice liability leads to burdensome litigation. He
summarizes the barriers posed to plaintiffs bringing ATS accomplice
liability cases:

To be actionable, the acts committed by a private corporation:

(a) Must be brought in a proper forum with personal jurisdiction and
venue;

(b) Must not be barred by statute of limitations;

(c) Must state a claim upon which relief can be granted, which means
alleging either a transnational offense that either a state or private
individual could commit . . .

(d) The claim must be proven, not just pleaded, and the plaintiff has a
significant burden of proving the link between cause and effect.254

With all of these obstacles, he contends, there is little risk of burdening
the courts with excessive, .inappropriate, or frivolous litigation, which
seemingly renders a heightened pleading standard unnecessary.2>> The

holding the trial in their view and reach rather than in remote parts of the country
where they can learn of it by report only. There is a local interest in having
localized controversies decided at home. There is an appropriateness, too, in
having the trial of a diversity case in a forum that is at home with the state law that
must govern the case, rather than having a court in some other forum untangle
problems in conflict of laws, and in law foreign to itself.

Id. at 508-09.

253. Wright, Miller & Cooper, supra note 247, at 623.

254. Koh, supra note 162, at 269.

255. Id Notably, one of the barriers listed by Harold Hongju Koh is that plaintiffs must
ultimately prove, not simply plead, their claims and that they specifically must “show much,
much more than simply that the multinational enterprise has chosen to invest in a
‘troublesome country.’” Id. In other words, Koh highlights the potential problem of reading
corresponding conduct by a corporation and a state actor as conspiratorial simply because
the corporation has chosen to invest in a country with an oppressive regime. Adopting a
heightened or plausibility pleading standard could ensure that the decision to invest in a
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prudential doctrines, however, are discretionary, whereas those cited by
Koh—with the exception of the proof requirement—are formulaic. Thus, if
the pleading standard ultimately applied does not relieve the burden on the
courts, plaintiffs are likely to face increased use of prudential doctrines to
dismiss their claims.

C. Policy Considerations

1. The Effect on Corporate Reputation

ATS accomplice liability places corporate behavior abroad in the
spotlight regardless of guilt, making the effect on corporate reputation both
an impetus for change and a deterrent for future investment. While
providing plaintiffs with a forum for bringing claims is important, a liberal
standard is not without its drawbacks. One concern in particular is that a
low standard leads to “lengthy and ultimately unsuccessful” litigation
where, regardless of guilt, “corporate defendants suffer prolonged public
relations indignities.”236 The corporations involved in these cases “are
often highly sensitive to public reaction to the inflammatory allegations in
many ATS filings regarding the alleged acts of foreign subsidiaries or joint
venture partners.”?57 The two most notable ATS accomplice liability cases
where courts applied a notice pleading standard were Estate of Valmore
Lacarno Rodriquez v. Drummond Co.238 and Unocal.?5® While Drummond
chose to fight the charges all the way through to trial,?60 and prevailed,
Unocal settled.26! Both avenues proved to be incredibly costly, and the fact
that Drummond eventually prevailed does not erase the negative publicity it
received throughout the litigation. Indeed, despite its victory, Drummond
will continue to face high financial and reputational costs as the case
proceeds on appeal.

Some commentators believe that corporate reputation played a
substantial role in the disposition of the Unocal litigation, noting that after
nine years of negative publicity and costly litigation Unocal was unwilling
to risk continuation amid predictions that the Ninth Circuit would send the
case to trial.262 Notably, Unocal did not accept responsibility for the

developing country does not influence the courts’ view of the facts. However, given that
many courts are turning to the prudential doctrines to limit the number of ATS accomplice
liability cases going forward, this concern has little relevance.

256. Gay & Hagey, supra note 66, at 4.

257. Id.

258. 256 F. Supp. 2d 1250, 1253-54 (N.D. Ala. 2003). This case was later consolidated
with similar actions and proceeded as Romero v. Drummond Co.

259. See supra notes 153—54 and accompanying text.

260. See supra Part1.A.2.c.

261. See supra notes 157-58 and accompanying text.

262. See, e.g., Lisa Roner, Unocal Settles Landmark Human Rights Suits, Ethical Corp.,
Dec. 20, 2004, http://www.ethicalcorp.com/content.asp?ContentID=3312 (*Many tort
experts predicted the California 9th Circuit appeals court . . . would send the Unocal case to
trial ... .”).
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alleged crimes in the settlement joint press release, which suggests the
settlement may simply have been a way for the corporation to cut its losses
in light of the negative publicity.263 If negative publicity creates an
incentive for a company to settle regardless of guilt, then the fact that a
lower pleading standard might allow more frivolous lawsuits could deter
future foreign investment.264

Nevertheless, creating an incentive to settle lawsuits is not necessarily a
negative consequence, especially considering that in many of these cases
the damaging publicity is not only warranted, but is the incentive
corporations need to make changes in the way they conduct activities
abroad. Some commentators predict that the prospect of increasingly
expensive settlements could change corporate behavior, leading to fewer
human rights abuses and thus fewer lawsuits in the future. As Terrence
Collingsworth notes, after a few more companies are forced to pay a
substantial amount in settlements, “shareholders will demand that their
companies take human rights seriously and move away from a public
relations strategy to a compliance strategy.”?%5 Indeed, one commentator
noted in response to the Unocal settlement,

Unocal’s willingness to pay substantial sums rather than continue to
litigate, coupled with the recent trend in enforcing accountability for
aiding and abetting liability . . . will hopefully make corporations who
operate in close contact with perpetrators of human rights abuses think
very carefully about their role in these wrongdoings.266

Dismissing ATS accomplice liability cases under a more stringent
pleading standard might shorten a corporation’s exposure to negative
publicity, undermining the publicity that creates the incentive for reform.
According to Steven Schnably, a professor of international law at the
University of Miami Law School, these cases “can result in great publicity
and put pressure on the company to correct a situation and make people
more aware of what’s going on.”267 This benefit is not theoretical; indeed,
according to Collingsworth, who was counsel for the plaintiffs in
Sinaltrainal, since the inception of the lawsuit against Coca~Cola bottling

263. See Benjamin C. Fishman, Note, Binding Corporations to Human Rights Norms
Through Public Law Settlement, 81 N.Y.U. L. Rev. 1433, 1452 (2006) (noting that Unocal’s
reaffirmation of their commitment to human rights—as opposed to acceptance of
responsibility—in the settlement press release suggested that the settlement should “induce
feelings of gratitude rather than vindication™).

264. See infra notes 275-72 and accompanying text for a discussion of how constructive
engagement and foreign investment benefit developing countries and their citizens.

265. Collingsworth, supra note 4, at 258.

266. Rachel Chambers, The Unocal Settlement: Implications for the Developing Law on
Corporate Complicity in Human Rights Abuses, 13 Hum. Rts. Brief 14, 16 (2005), available
at http://www.wcl.american.eduw/hrbrief/13/unocal.pdf?rd=1; see also Herz, supra note 44, at
42 (explaining that corporations can correct the situation by “conduct[ing] due diligence and
implement[ing] operational safeguards to decrease the risk that their government partners or
members of the security forces will commit abuses on their behalf, or that the company will
be complicit in such abuses™).

267. Kay, supra note 160.
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companies in Colombia for aiding and abetting Colombian paramilitaries in
perpetrating human rights abuses, conditions at the plant have improved.268

While a heightened or plausibility pleading standard may lead to fewer
ATS accomplice liability cases by dismissing them in the initial stages of
litigation, a lower pleading standard that changes the way corporations
operate overseas may lead to fewer ATS accomplice liability cases by
eliminating the violations of human rights altogether. Thus, if the fear of
negative publicity from an ATS accomplice liability case could drastically
change corporate behavior abroad, courts applying a lower pleading
standard would have to accept that some of the lawsuits are frivolous and
unfairly punish innocent corporations. While this may be a cost courts are
willing to accept, it could backfire by deterring future investment, leading
to fewer ATS accomplice liability cases at the expense of those citizens and
countries that rely on foreign investment for development and survival.
Thus, given the gravity of the decisions made by a corporation based on
negative publicity from ATS accomplice liability cases, the effect on
corporate reputation is a significant consideration in determining the
applicable pleading standard.

2. Foreign Policy

Proponents of a heightened pleading standard in ATS accomplice
liability cases see it as a necessary hurdle to prevent interference with U.S.
foreign policy. The defendants in Sinaltrainal argued that without a
heightened pleading standard “[f]oreign businesses with even the slightest
connections to the United States will face higher legal costs, and U.S.
companies will be deterred from doing business in foreign countries,
harming international and domestic markets.”269 These defendants are not
alone in their concerns. For as long as the concept of accomplice liability
against corporations has existed, its opponents have claimed that litigation
under the ATS against corporate defendants “threatens US foreign policy,
endangers corporations, will discourage trade and foreign investment in
dozens of developing countries, and will undermine the war against
terrorism.”270

According to the Bush administration?’! and members of the business
community, ATS accomplice liability cases “may discourage U.S. and
foreign corporations from investing in precisely the areas of the world
where economic development may have the most positive impact on

268. Id.

269. In re Sinaltrainal Litig., 474 F. Supp. 2d 1273, 1290-91 & n.23 (S.D. Fla. 2006).

270. Koh, supra note 162, at 264.

271. Although previous administrations have dealt with the issues discussed in this
section, this Note focuses on ATS accomplice liability cases brought between the Sosa
decision and March 2008, all of which were filed during the administration of George W.
Bush.
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economic and political conditions.”?72 With respect to foreign policy
concerns, the Bush administration has asserted that “aiding and abetting
liability interferes with the United States’ ability to use constructive
engagement in conducting foreign relations,”?”3 and therefore constructive
engagement should be the exclusive model for monitoring and preventing
human rights abuses by corporations in foreign countries.?’4  Thus,
although the foreign policy argument is mainly geared toward eliminating
accomplice liability, it also supports the application of a heightened
pleading standard. This accomplishes the goal of minimizing the number of
cases heard, allowing the government to rely on constructive engagement to
regulate corporate behavior abroad while minimizing economic harms and
promoting democracy.

The administration bases its view of constructive engagement on the
premise that corporate investment leads to greater political and economic
growth in developing nations.2’> The theory is that, when oppressive
regimes are exposed to corporate influences, they will be educated in
democratic values; in addition, they will become the focus of international
media scrutiny and investor pressure.276 Proponents of this view hope that
the combination of these forces will result in political liberalization, the
creation of a middle class, and a more informed populace.?’”” Moreover,
individuals who live in countries with abusive regimes rely on that
corporate investment for their own livelihoods, including those plaintiffs
harmed by the corporations. Thus, according to proponents of constructive
engagement, the proliferation of accomplice liability against corporations in
U.S. courts will undermine this foreign policy and the benefits derived by
future investment in the developing world.278

Although, as a prudential matter, foreign policy concerns can prevent
certain cases from proceeding,2’® the Supreme Court in Sosa suggests that

272. Brief for the United States as Respondent Supporting Petitioner at 4445, Sosa v.
Alvarez-Machain, 542 U.S. 692 (2004) (No. 03-339). The National Foreign Trade Council
and other probusiness organizations made a similar argument in an amicus curiae brief
submitted in Khulumani. See Herz, supra note 44, at 20 n.58 and accompanying text.

273. Herz, supra note 44, at 18 (citing Brief for the United States of America as Amicus
Curiae at 4, Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254 (2d Cir. 2007) (Nos. 05-
2141-CV, 05-2336-CV); Brief for the United States of America as Amicus Curiae in Support
of Affirmance at 16-18, Corrie v. Caterpillar, Inc., No. 05-36210 (9th Cir. Aug. 11, 2006);
Supplemental Brief of the United States of America as Amicus Curiae at 14, Doe I v. Unocal
Corp., 395 F.3d 932, 951 (9th Cir. 2002) (Nos. 00-50603, 00-56628)). Herz further notes
that the administration bases its advocacy for the exclusivity of engagement as the way to
promote corporate reform on the premise that “it would limit the ability of the government to
use economic engagement as a tool to promote human rights, and is therefore incompatible
with U.S. foreign policy.” Herz, supra note 44, at 2.

274. Herz, supra note 44, at 18.

275. See id. at 28.

276. Id. at27-31.

277. Id.

278. Id at27.

279. For example, courts have the discretion to dismiss cases contested by the executive
for foreign policy purposes under the dormant federal affairs power, which “reserves power
over foreign affairs exclusively to the federal government and precludes states and
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in ATS accomplice liability cases such analysis should be done on a case-
by-case basis.280 Indeed, the Court acknowledged that “there is a strong
argument that federal courts should give serious weight to the Executive
Branch’s view of the case’s impact on foreign policy.”28! Notably, the
Court suggested weighing foreign policy concerns in each individual case,
not permitting general foreign policy concerns to create a blanket exception
to hearing ATS accomplice liability cases.?82 Thus, given that a less
demanding pleading standard does not prevent a court from dismissing an
ATS accomplice liability case on foreign policy grounds, a heightened
pleading standard may not be necessary to achieve the benefits of
constructive engagement.

Furthermore, Richard Herz, senior attorney for EarthRights International,
specifically addresses the administration’s claim that ATS accomplice
liability cases interfere with the benefits of constructive engagement.283 In
analyzing the impact of accomplice liability cases on corporate behavior,
Herz found that employing accomplice liability and constructive
engagement in tandem best promotes reform abroad.?8* In order for the
engagement model to produce the beneficial results of promoting
democracy and reform in countries with oppressive regimes, corporations
cannot be complicit in the oppression.285  Consequently, “[p]otential

municipalities from interfering with the foreign affairs power of the federal government.”
Carol E. Head, Note, The Dormant Foreign Affairs Power: Constitutional Implications for
State and Local Investment Restrictions Impacting Foreign Countries, 42 B.C. L. Rev. 123,
124 (2000) (citing Louis Henkin, Foreign Affairs and the United States Constitution 162
(1996)).

280. See Sosa v. Alvarez-Machain, 542 U.S. 692, 733 n.21 (2004) (noting that a “possible
limitation” in deciding whether to dismiss cases under the ATS is “a policy of case-specific
deference to the political branches™).

281. Id

282. Id. Courts are more than capable of performing this case-by-case analysis. For
example, in a case “against approximately fifty corporate defendants and hundreds of
‘corporate Does,’” alleging that “defendants actively and willingly collaborated with the
government of South Africa in maintaining a repressive, racially based system known as
‘apartheid,” the U.S. Court of Appeals for the Second Circuit remanded the question of
whether the case presented a nonjusticiable issue to the district court. Khulumani v. Barclay
Nat’l Bank Ltd., 504 F.3d 254, 258 (2d Cir. 2007). However, the Second Circuit noted that
“not every case ‘touching foreign relations’ is nonjusticiable and judges should not
reflexively invoke these doctrines to avoid difficult and somewhat sensitive decisions in the
context of human rights. We believe a preferable approach is to weigh carefully the relevant
considerations on a case-by-case basis.” /d. at 263 (quoting Whiteman v. Dorotheum GmbH
& Co. KG, 431 F.3d 57, 69 (2d Cir. 2005)). Additionally, in Doe I v. Unocal Corp., the
Central District of California stated that whether they held Unocal responsible for complicity
with the Burmese government in violating human rights abuses would “not reflect on,
undermine or limit the policy determinations made by [the legislative and executive]
branches with respect to human rights violations in Burma.” 963 F. Supp. 880, 894 n.17
(C.D. Cal. 1997).

283. See Herz, supra note 44.

284. Seeid. at 4.

285. See id. at 34 (noting that, “by definition, complicity in egregious violations of
fundamental human rights norms supports the very abuses that a constructive engagement
policy seeks to end™).
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liability for those companies that aid and abet abuses creates incentives for
companies to do what the engagement model requires and, thus, to actively
promote reform.”286  According to Herz, the fact that ATS accomplice
liability cases “present the risk of large verdicts and serious harm to
corporate reputation” provides the incentive for companies “to alter the way
they interact with repressive regimes or members of foreign militaries that
provide corporate security.”?87 Furthermore, Herz notes that “[tJhe actual
filing and litigation of a case against a corporation that has abetted abuses”
will provide an example of democracy to oppressive regimes by illustrating
“how an independent judiciary operates in a free society.”?88 Essentially,
the benefits of constructive engagement in some situations are only
realized, and in others enhanced, by the coexistence of ATS accomplice
liability.

Regarding the concern that ATS accomplice liability deters foreign
investment, Herz argues that, even if it does deter investment, it would only
be by “corporations unwilling or unable to invest without being complicit in
egregious abuses.”?89  Significantly, these same corporations would not
further the goals of constructive engagement. Herz further notes that none
of the opponents of ATS accomplice liability have “presented any empirical
evidence suggesting that corporations will decline significant investment
opportunities based on the possibility that they will be [subject to
accomplice liability] . . . . Nor have they provided any evidence that
corporations with substantial investments will pull out of existing
projects.”290 Saad Gul provides one example supporting the idea that ATS
accomplice liability does not deter further investment.2?! In Royal Dutch
Petroleum, the court applied the notice pleading standard of Rule 8(a) when
assessing the 12(b)(1) and 12(b)(6) motions to dismiss plaintiff’s suit
“against two European oil companies . . . which plaintiffs allege directed
and aided the Nigerian government in violating plaintiffs’ rights.”292 The
court held that “plaintiffs allege[d] various acts that, if proven, would
demonstrate ‘a substantial degree of cooperative action between’ corporate
defendants and Nigerian officials in conduct that violated plaintiffs’

286. Id. at 4.

287. Id. at 5. Herz explains that this incentive of potential litigation is necessary because
“corporations involved in abuses may prefer the stability of their existing partnership with
autocratic regimes over the uncertainty of democratization.” /d. at 35.

288. Id. at 45-46.

289. Id. at 25. Herz further claims that even if some innocent corporations were deterred,
the administration’s argument rests on the idea that “many” corporations would be deterred,
which would not be, nor has it been, the case. /d. at 25-26.

290. Id at24.

291. See generally Gul, supra note 164.

292. Wiwa v. Royal Dutch Petrol. Co., No. 96 CIV. 8386, 2002 WL 319887, at *1
(S.D.N.Y. Feb. 28, 2002). Here, “Plaintiffs allege violations of seven international norms:
(1) summary execution ... ; (2) crimes against humanity ... ; (3) torture... ; (4) cruel,
inhuman, or degrading treatment . . . ; (5) arbitrary arrest and detention . . . ; (6) violation of
the rights to life, liberty and security of person . . . ; and (7) violation of the right to peaceful
assembly and association . . . .” Id. at *6.
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rights.”293 Despite the concern that this decision would deter future foreign
investment, Gul noted that “there is little evidence that the suits are
curtailing corporate activity abroad; Shell and Chevron both announced
extensive investment in Nigeria despite ATS suits being filed against them
for activities there.”294

ITI. COURTS SHOULD APPLY THE PLAUSIBILITY STANDARD TO ATS
ACCOMPLICE LIABILITY CASES

Parts I and II of this Note discussed the direct and indirect implications of
three pleading standards on ATS accomplice liability cases: a liberal notice
standard benefiting plaintiffs by allowing them to wait until discovery to
fully develop their claims, a heightened pleading standard benefiting
defendants by effectively barring cases from going forward, and a
plausibility standard that benefits both parties by filtering out frivolous
claims while allowing plaintiffs more leeway in stating a claim prior to
discovery. Courts must hold corporations who have violated human rights
accountable, and the system should not be averse to providing legitimate
plaintiffs this relief because of the potential negative repercussions from
frivolous cases. Thus, given the similarity between antitrust and ATS
accomplice liability claims, as well as the ability to balance the plethora of
concerns regarding the impact of ATS accomplice liability on plaintiffs’
rights, the judicial system, foreign policy, and corporate behavior, courts
should uniformly apply Twombly’s plausibility pleading standard to ATS
accomplice liability claims.

A. How the Plausibility Standard Affects an
ATS Accomplice Liability Claim

In the context of ATS accomplice liability cases, applying a plausibility
pleading standard will likely lead to fewer dismissals than the heightened
pleading standard, but more than the notice pleading standard.295 The
heightened pleading standard applied to ATS accomplice liability claims
requires plaintiffs to plead facts with a heightened specificity, essentially
requiring plaintiffs to prove the relationship between the corporation and
the state actor at the pleading stage.2% Conversely, the plausibility standard
requires that plaintiffs plead sufficient facts to render the relationship
plausible.297 Logically, while the plausibility standard will still lead to the
dismissal of some complaints that would otherwise survive under a notice
pleading standard, it will allow nonfrivolous claims otherwise dismissed
under a heightened pleading standard. Reanalyzing the Sinaltrainal
complaint under a plausibility standard illustrates the potential difference in

293. Id. at *13.

294. Gul, supra note 164, at 418.

295. See supra note 237.

296. See supra text accompanying notes 190-92,
297. See supra note 137 and accompanying text.
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outcome when applying a plausibility standard to ATS accomplice liability
cases.

Under the heightened pleading standard, the court dismissed the
Sinaltrainal complaint because the plaintiffs were unable to prove the
existence of a conspiracy between the defendant corporation and the
Colombian paramilitaries.?®® Courts would deal with these grounds for
dismissal differently under a plausibility standard, because in Twombly the
Supreme Court stated that, to satisfy the plausibility standard, allegations of
parallel conduct “must be placed in a context that raises a suggestion of a
preceding agreement, not merely parallel conduct that could just as well be
independent action.”?®® The plaintiffs in Twombly relied on the parallel
motives of each ILEC wanting to prevent competition in their respective
service areas and the parallel actions they took to further that goal to imply
a conspiracy.390 Conversely, while the plaintiffs in Sinaltrainal similarly
relied on the parallel motives of the Bebidas plant and the paramilitaries in
intimidating and destroying the union,3?! they also showed a questionable
relationship between the corporation and the paramilitaries, as well as
knowledge of the joint intent.392 These facts seemingly raise a suggestion
of a preceding agreement sufficient to satisfy the plausibility requirement.
Further supporting the Sinaltrainal complaint satisfying the plausibility
standard is the Court’s statement in Twombly that in order for a complaint
to meet the plausibility standard the pleaded facts must “raise a reasonable
expectation that discovery will reveal evidence” of those facts.303 Given
the information plaintiffs were able to elicit through discovery in
Drummond3%* a case with remarkably similar facts and allegations to
Sinaltrainal 305 there was certainly a “reasonable expectation” that
discovery would reveal evidence of the alleged conspiracy. Thus, this
example shows how the application of a plausibility pleading standard will
likely lead to fewer 12(b)(6) dismissals of ATS accomplice liability claims.

B. Applying the Plausibility Standard to ATS Accomplice Liability Claims
Is Legally Consistent with the Supreme Court’s Rationale in Twombly

ATS accomplice liability cases deal with similar types of claims and
defendants as the Supreme Court envisioned when it established the
plausibility standard, and thus it is legally consistent to apply the
plausibility standard to ATS accomplice liability claims. The similarity
between the elements of pleading a violation of section 1 of the Sherman

298. See supra notes 190-92 and accompanying text.

299. Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1966 (2007).
300. See supra notes 113-15 and accompanying text.

301. See supra notes 180-81 and accompanying text.

302. See supra notes 182—-86 and accompanying text.

303. Twombly, 127 S. Ct. at 1965.

304. See supra notes 224-29 and accompanying text.

305. See supra note 220 and accompanying text.
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Act and ATS accomplice liability claims,3% the large multitiered corporate
structure of the defendant corporations,397 and the practical concerns about
excessive and costly litigation3%8 suggest that the Supreme Court would,
and should, apply the plausibility reading to ATS accomplice liability cases.

While similar, ATS accomplice liability claims and parties are not
identical to antitrust claims and parties, raising potential reasons why courts
applying the plausibility standard to ATS accomplice liability cases may
not be ideal. In addition to the social costs of dismissing potentially
meritorious ATS accomplice liability cases,3%9 the discovery costs are
seemingly more extensive than in antitrust cases because almost all of the
witnesses and documents are overseas.3!1© However, the increased cost of
discovery in ATS accomplice liability cases is tempered by the fact that a
defendant can have cases dismissed under discretionary prudential doctrines
such as the act of state and political question doctrines, international
comity, and forum non conveniens.3!! With the exception of forum non
conveniens, these are not typically doctrines of which a defendant can take
advantage in antitrust cases, thus distributing evenly the burdensome
discovery costs in the long run. The impact on plaintiffs in ATS
accomplice liability cases is far more severe than on antitrust plaintiffs
given that in the status quo they face the amplified costs from additional
procedural barriers and in obtaining prediscovery documents from
corporations and state actors.3!2 The application of a heightened or
plausibility pleading standard will only add to their prelitigation costs by
increasing their prelitigation fact-finding.313

While the cost-benefit analysis in ATS accomplice liability cases appears
to favor applying a more liberal notice pleading standard, the real-world
implications of such a standard also merit consideration. If the rules or the
Supreme Court mandated a notice pleading standard be applied to ATS
accomplice liability claims, courts would simply increase their use of
prudential doctrines to dismiss cases they do not find sufficient.3!4
Furthermore, despite the Supreme Court’s continued rejection of heightened
pleading standards, courts in ATS accomplice liability cases continue to
apply heightened standards, leading to unpredictable and inequitable
outcomes.3!> On incredibly similar facts, the plaintiffs in Drummond had
their day in court, whereas those in Sinaltrainal had their complaint
dismissed. While a plausibility pleading standard does not completely
solve the unpredictability problem, it does allow those courts hesitant to

306. See supra Part 11.A.3.b.

307. See supra notes 202-03 and accompanying text.

308. See supra Part 11.B.

309. See supra notes 265-68, 238—40 and accompanying text.
310. See supra notes 234, 236 and accompanying text.

311. See supraPart 11.B.2.

312. See supra notes 234-36 and accompanying text.

313. See supra notes 241-42 and accompanying text.

314. See supra note 247 and accompanying text.

315. See Part I1.A.2.
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apply a notice pleading standard a less extreme option than the heightened
pleading standard, and those applying a notice pleading standard a reprieve
from some of the excessive litigation burdens in cases lacking merit.

C. Balancing the Concerns: How Applying the Plausibility Standard Will
Affect Foreign Investment and Corporate Behavior

If, as this Note argues, the plausibility standard will lead to fewer
dismissals than the heightened pleading standard, and more dismissals than
the notice pleading standard, it will also make more progress in allaying the
concerns over the effect of ATS accomplice liability cases on foreign
investment and the need for a change in corporate behavior. The
government and corporate opponents of ATS accomplice liability suggest
that, under a cost-benefit analysis, ATS suits against corporations should
not be permitted—and, if they are, the pleading standard should be set very
high—because, whereas a few plaintiffs might benefit from a lawsuit, the
deterrence of future foreign investment harms the entire population of the
country.316 This nearsighted view, however, ignores that ATS accomplice
liability cases have the potential to do more than benefit a few plaintiffs.
Indeed, simply bringing an ATS accomplice liability suit against a
corporation has the potential to serve as an impetus for change benefiting
not just the plaintiffs involved in the suit, but also the population of any
country in which the corporation operates.3!7 Herz rightfully points out that
ATS accomplice liability cases and constructive engagement can work
together to benefit all parties.3!® Without assurance that plaintiffs will not
bring frivolous suits, it may deter innocent corporations from investing—a
concern Herz finds unpersuasive because he believes the innocent
corporations deterred will be few in number.319 That said, although there is
no current evidence of deterrence,320 given the increasing expense of
litigation and settlements, it may become too costly for any corporation to
risk investment in a developing country with an oppressive regime. Thus,
the risk of deterred foreign investment should be taken into account when
determining the proper pleading standard, because without it everyone
loses.

Applying the plausibility standard will help allay some of the
government’s concerns regarding a negative impact on constructive
engagement and decreased foreign investment because corporations will be
less likely to fear prosecution simply for operating in a country with an
oppressive regime. Unlike under a heightened pleading standard,
corporations cannot be as confident that they will be free from liability
under the plausibility standard, thus continuing to allow ATS accomplice

316. See supra notes 275-78 and accompanying text.
317. See supra notes 265—68 and accompanying text.
318. See supra notes 284—88 and accompanying text.
319. See supra note 289 and accompanying text.
320. See supra note 290 and accompanying text.
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liability to assist constructive engagement in effecting social change and
encouraging better corporate behavior.

CONCLUSION

Not only are ATS accomplice liability cases needed to hold corporations
accountable for their role in human rights abuses abroad, but they also serve
as a lightning rod for change.32! Corporate investment in the developing
world benefits both the economic growth of the corporations as well as the
social, political, and economic growth of the population of the country in
which corporations invest. Accountability for the actions they take in
furtherance of that investment encourages changes in corporate behavior
that ensure that the benefits of investment for the population materialize.
The pleading standard applied in ATS accomplice liability cases should
balance the significance of the crime and positive impacts the litigation has
on corporate behavior against the negative effect that ATS accomplice
liability cases can have on litigants, foreign investment, and the judicial
system.322

Applying a notice pleading standard, while preserving the intentions of
Rule 8(a) in providing plaintiffs their day in court??3 unduly burdens

" defendants, who face substantial reputational and financial costs;324 courts
that sustain years of litigation and discovery on unsubstantiated claims;325
and citizens of countries with oppressive regimes who rely on foreign
investment that litigation and settlement costs might deter. A heightened
pleading standard, while addressing many of these harms by substantially
decreasing the number of cases that survive a motion to dismiss, raises the
bar too high, leading courts to dismiss cases with merit and undermining the
tools of discovery typically available to plaintiffs to develop the facts that
support their claims.326  Although the plausibility pleading standard as
articulated in Twombly requires more factual specificity than notice
pleading, it is not as stringent as the heightened pleading standard currently
applied in ATS accomplice liability cases because it requires plausibility,
not proof.

By imposing a standard that continues to expose corporate defendants to
liability while shielding them from some frivolous lawsuits, the plausibility
standard balances plaintiffs’ rights and the need to encourage responsible
corporate behavior while protecting courts and defendants from excessive
and costly litigation. Given that the possibility of excessive and costly
litigation in frivolous lawsuits could deter some corporations from future
foreign investment, the plausibility standard prevents ATS accomplice
liability from punishing the many for the crimes of the few.

321. See supra notes 265-68, 283-90 and accompanying text.

322. See supra Parts 11.B, 11.C.

323. See supra Part 11.A.1; see also supra note 84 and accompanying text.
324. See supra notes 25657, 234-38, 24042 and accompanying text.
325. See supra notes 246, 269 and accompanying text.

326. See supra notes 220-29 and accompanying text.
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