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Prohibiting a lawyer from pursuing a claim as a class action makes it
easier for the defendant to defeat the claim of the individual client
and, because it avoids the additional class action costs to the
defendant, results in less deterrence from future violations of the
law.3" Moreover, the mere threat of a class action, rather than just an
individual suit on behalf of the client, often results in swifter and more
extensive relief for the individual client.3°5 The Supreme Court
recognized that "[e]ffective advocacy of both public and private points
of view, particularly controversial ones, is undeniably enhanced by
group association.""3 6 For less politically and economically powerful
groups, "association for litigation may be the most effective form of
political association. 37

Harm may also result to the client by prohibiting a lawyer from
lobbying. In some circumstances, lobbying a legislature or an
executive branch agency for a change in the law or regulations may be
the lawyer's most effective, or only, way to address the client's need.3 1

The result, therefore, of limitations on the legal methods that a law
clinic attorney may employ is that the client may receive less
representation, and less effective representation, than the client would
receive from an attorney not encumbered by such practice
restrictions.

304. Brennan Center for Justice, supra note 301, at 12-13; see also Abel & Udell,
supra note 296, at 882-87.

305. Brennan Center for Justice, supra note 301, at 10-11; Marie A. Failinger &
Larry May, Litigating Against Poverty: Legal Services and Group Representation, 45
Ohio St. L.J. 1, 17-18 (1984). "The potential value of collective response is one of the
recurrent concerns in the 'rebellious idea of lawyering against subordination' being
articulated by Gerald Lopez." Stephen Ellmann, Client-Centeredness Multiplied:
Individual Autonomy and Collective Mobilization in Public Interest Lawyers'
Representation of Groups, 78 Va. L. Rev. 1103, 1121 n.63 (1992) (citing Gerald P.
Lopez, Reconceiving Civil Rights Practice: Seven Weeks in the Life of a Rebellious
Collaboration, 77 Geo. L.J. 1603, 1608 (1989)).

306. NAACP v. Ala., 357 U.S. 449,460 (1958).
307. NAACP v. Button, 371 U.S. 415, 431 (1963).
308. See Brennan Center for Justice, supra note 301, at 16-17; Galowitz, supra note

283, at 71-72. But see Breger, supra note 207, at 313 (arguing that legislative advocacy
is not an inseparable part of a lawyer's workload; restrictions on lobbying "do not
raise questions of professional ethics").

Regarding a requirement that an attorney negotiate with governmental
agencies prior to instituting litigation against the agency, ABA Informal Opinion 1232
held:

In our view it is not an improper restraint to suggest that before litigation
against governmental agencies takes place there be some opportunity
afforded the governmental agency in question to consider the legal and
social aspects of its position so that it would have an opportunity to modify
or explain same if it desires to do so.

ABA Comm. on Ethics and Prof'l Responsibility, Informal Op. 1232 (1972).
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B. Legality of Practice Limitations

The legality of restrictions on the manner in which a law school
clinic can represent a client are in doubt after the Supreme Court's
recent decision in Legal Services Corporation v. Velazquez.3"9 In that
case, lawyers employed by LSC grantees, along with their clients and
others who provide financial assistance to LSC grantees, challenged
the constitutionality of the Congressional prohibition on legal
representation by recipients of LSC moneys if the representation
involved an effort to amend or otherwise challenge an existing welfare
law.

31°

The Court found that the restriction violated the First Amendment,
expressing four primary reasons. First, the Court found that because
the LSC program was designed to facilitate the private speech of LSC
clients, and not promote a governmental message, Congress could not
engage in viewpoint-based funding decisions that prevent certain
speech."' l Second, restricting an attorney's ability to present certain
arguments to a court and to advise fully the client distorts the legal
system by altering the traditional role of attorneys.312  Third, by
prohibiting certain advice or argumentation, the restriction had the
effect of insulating welfare laws from judicial scrutiny, threatening
severe impairment of the judicial function and creating a scheme
inconsistent with accepted separation-of-powers principles.313 Finally,
because LSC clients are unlikely to find other counsel if the LSC
lawyers refuse to represent the clients or withdraw from the cases
once a constitutional issue arises, there is no alternative channel of
expression of the advocacy Congress sought to restrict.314

The Court noted that Congress was not required to fund attorneys
for indigent clients and, when it did so, was not required to fund the
whole range of legal representations. 31 5 However, where Congress

309. 531 U.S. 533 (2001).
310. Id. at 540.
311. Id. at 541-43. The Court distinguished Rust v. Sullivan, 500 U.S. 173 (1991),

which upheld the constitutionality of a federal program that forbade doctors at
federally-funded family planning clinics from discussing abortion with their patients,
as an instance where a viewpoint-based funding decision was sustained because the
government itself was the speaker. Velazquez, 531 U.S. at 541-43.

312. 531 U.S. at 543-45. One commentator observed: "Broadly construed, the
Velazquez decision may stand for the proposition that a subsidy indirectly facilitating
private speech, and conditioned on a viewpoint-based funding restriction that
'distorts' the usual functioning of the expressive medium, violates the First
Amendment's free-speech guarantee." Andrew D. Cotlar, A Subsidy by Any Other
Name: First Amendment Implications of the Satellite Home Viewer Improvement Act
of 1999,53 Fed. Comm. L.J. 379, 416 (2001).

313. Velazquez, 531 U.S. at 546.
314. Id. at 546-47. The Court again distinguished Rust v. Sullivan, arguing that a

patient who did not receive abortion information from a government-funded program
could nonetheless later consult an affiliate or independent organization to receive
abortion counseling. Id. at 547.

315. Id. at 548.
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does fund representation, it may not "define the scope of the litigation
it funds to exclude certain vital theories and ideas" as a means to
suppress ideas thought inimical to the government's own interests.316

Courts must be especially vigilant when "Congress imposes rules and
conditions which in effect insulate its own laws from legitimate
judicial challenge. "317

In response to the Court's decision, the LSC amended its
regulations to provide that clients seeking relief from a welfare agency
may be represented by an LSC grant recipient without regard to
whether the relief involves an effort to amend or otherwise challenge
existing welfare reform law.318  Similar restrictions on welfare
advocacy in IOLTA programs or state appropriations for civil legal
assistance would likewise no longer be valid.319

Due to the recency of the decision, the impact of Velazquez on
other limitations on lawyer advocacy is unclear. Government funding
for a law school clinic that is conditioned on agreeing not to pursue
class actions, attorneys fees, or lobbying can be interpreted as
restrictions that interfere with a clinic client's ability to advance
certain points of view, especially where the effect of the restrictions is
to deter the clinic attorney from presenting all available legal
arguments to the court or to insulate or deter allegedly illegal state
activities from judicial review.32

316. Id. The Velazquez case was before the Court on a petition for certiorari filed
by the LSC to review an injunction against enforcement of the welfare reform
restrictions upheld by the United States Court of Appeals for the Second Circuit. See
Velazquez v. Legal Servs. Corp., 164 F.3d 757 (2d Cir. 1999). One week after its
decision that the welfare reform restrictions violate the First Amendment, the Court
denied the Velazquez plaintiffs' related certiorari petition seeking review of various
other restrictions applicable to LSC-funded lawyers that had been upheld by the
United States District Court and United States Court of Appeals. Velazquez v. Legal
Servs. Corp., 532 U.S. 903 (2001). Attorneys for Velazquez argue that because their
case reached the Supreme Court on an appeal from the district court's denial of a
preliminary injunction, they are free to return to the district court for a trial on the
merits of the LSC's other program restrictions. Neuborne & Udell, supra note 289, at
91.

317. Velazquez, 531 U.S. at 548. See generally supra text accompanying notes 23-31,
39-41 (noting legislation to restrict law clinic lawsuits against state agencies in
Arkansas, Colorado, Idaho, Iowa, and Arizona).

318. 45 C.F.R. § 1639.4 (2002); see also 67 Fed. Reg. 19,342 (Apr. 19, 2002)
(explaining the amendments to the regulations); Pub. L. No. 107-77, 115 Stat. 795
(2001) (striking the restriction on LSC representation). Reading the Velazquez
decision narrowly, the LSC contends that restrictions on participation in lobbying or
rulemaking with respect to efforts to reform a state or federal welfare system remain
in effect. Legal Services Corporation, Program Letter 01-3 (June 20, 2001) (on file
with authors); see also 45 C.F.R. § 1639.3(b) & (c) (2002).

319. See Brennan Center for Justice, supra note 296, at 2-3 (identifying Iowa, North
Dakota, and Washington as having appropriation restrictions that mirror the federal
LSC restrictions).

320. See Neuborne & Udell, supra note 289, at 91-92. But see Breger, supra note
207, at 312 (arguing that the justification for legislative advocacy differs from the
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On remand to the 'United States District Court, the plaintiffs in
Velazquez have argued that, based on the Court's decision, six
additional restrictions on the activities of LSC grant recipients are
unconstitutional, including the ban on participating in class actions,
the ban on claiming, collecting or retaining statutory attorney's fee
awards, and the ban on notifying prospective clients of their legal
rights and then offering representation.12 1

Regarding the legality of prohibitions on the award of attorney's
fees to legal services providers, the Third Circuit held in Shadis v. Beal
that a contractual provision prohibiting state-funded legal services
programs from requesting or accepting attorney's fees in civil rights
suits against the state violated the public policy behind the Civil
Rights Attorney's Fees Awards Act, 42 U.S.C. § 1988.322 The court
noted that it was well settled that Congress intended legal services
programs to receive fees under the Fees Awards Act and held that the
state could not attempt, by conditioning receipt of state funds, to
vitiate the civil rights enforcement policies embodied in the Act.323 It

justification for litigation services because the former does not flow from a citizen's
claim of access to the legal system).

In Southern Christian Leadership Conference v. Supreme Court of Louisiana,
252 F.3d 781 (5th Cir. 2001), the court ruled that a restriction in the Louisiana law
student practice rule that prohibits law clinic students from appearing in a
representative capacity if any clinic student, staff person, or supervising lawyer
initiated contact with a person or organization for the purpose of representing the
contacted person or organization did not violate the First Amendment. The court
upheld the restriction because it only had the effect of disqualifying the clinic student
from appearing in a representative capacity as a student attorney and did not impose
any limitation on what a clinic supervising attorney could do in soliciting or
representing a client. Id. at 789-90. The legality of the student practice rule's
limitation on the ability of law clinic students to appear in a representative capacity
before state or federal legislatures was not before the court. See La. Sup. Ct. R. XX, §
11 (2002).

321. Memorandum of Law in Support of Plaintiffs' Motion for a Preliminary
Injunction at 1, Velazquez v. Legal Servs. Corp., No. 97 Civ. 00182 (E.D.N.Y. Dec. 14,
2001). Plaintiffs also challenge the congressional ban on communicating with policy-
makers and legislators, except under narrow circumstances; the ban on representing
certain categories of aliens; and the restrictions on the use of privately-donated funds
by LSC grantees to provide legal services that are otherwise restricted by Congress.
Id. at 1-2; see also Abel & Udell, supra note 296, at 896-903 (arguing why restrictions
on legal representation for the poor violate principles of separation of powers and
federalism).

At the same time the Velazquez plaintiffs filed their brief, their lawyers filed
Dobbins v. Legal Servs. Corp. as a related case. Complaint, Dobbins v. Legal Servs.
Corp., No. 01 Civ. 8371 (E.D.N.Y. Dec. 14, 2001). Plaintiffs in Velazquez and
Dobbins jointly moved to consolidate the two actions and jointly sought a preliminary
injunction. Memorandum of Law in Support of Plaintiffs' Motion for a Preliminary
Injunction, supra at 1 n.1.

322. Shadis v. Beal, 685 F.2d 824, 828-31 (3d Cir. 1982).
323. Id. at 831. The court stated:

What the Commonwealth has attempted to do here is to buy immunity from
[the legal services program] lawyers. In return for a steady partial subsidy,
the Commonwealth has demanded that [the legal services program] not seek
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should be noted that the Shadis case pre-dates Congress's 1996
prohibition on the receipt of attorney's fees by LSC grantees and the
Supreme Court's decision in Evans v. Jeff D., which held that the Fees
Awards Act did not prohibit individual settlements conditioned on
the waiver of attorney's fees.3 24 However, the Court in Evans v. Jeff
D. suggested, but did not decide, that two fee waiver practices could
violate the Fees Awards Act: when a defendant adopts a uniform
policy of insisting on fee waivers as part of settlement offers and when
the waiver is a vindictive effort to teach counsel that they should not
bring such suits. 325

C. Ethical Constraints on Practice Limitations

As a general rule, a law clinic client may agree to certain
limitations, such as those outlined above, on methods of legal
representation. However, as the Velazquez and Shadis cases indicate,
some limitations imposed by the government on the services that a
law clinic might provide a client may violate the First Amendment or
Civil Rights Fees Awards Act. In addition, other practice restrictions,
whether imposed by the law clinic or by those outside the clinic, may
breach rules of legal ethics.

Model Rule 1.2 provides that "[a] lawyer may limit the scope of the
representation if the limitation is reasonable under the circumstances
and the client gives informed consent. 3 26 Comments to the Model
Rules explain that, with the client's consent, a lawyer may limit the
scope of services provided to the client but any such agreement does
not exempt the lawyer from the duty to provide competent
representation.3 27 Although decisions as to means or procedure are

attorneys' fees in cases brought against the Commonwealth. The obvious
effect of this, if the agreement is enforced, is to cause [the legal services
program] not to bring actions against the Commonwealth. In end result, an
important member of the plaintiffs' civil rights bar would be removed from
the scene, and the vigorous enforcement of the laws would be materially
quelled.

Id. (quoting Shadis v. Beal, 520 F. Supp. 858, 864 (E.D.N.Y. 1981) (alteration in
original)); cf Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 548 (2001) (noting that
courts must be especially vigilant of restrictions on legal services when a legislature
imposes rules and conditions that, in effect, insulate its own laws from judicial
challenge).

324. 475 U.S. 717 (1986).
325. Id. at 740; see also Johnson v. Dist. of Columbia, 190 F. Supp. 2d 34, 42-44

(D.D.C. 2002) (relying on Evans v. Jeff D., the court would be inclined to hold that
settlement offers conditioned on fee waivers, when part of a consistent policy by a
government agency or part of a vindictive effort to undermine the right of parents and
children to attorneys, violate the Individuals with Disabilities Education Act's
attorney's fee provision).

326. Model Rules, supra note 100, at R. 1.2(c); see also Restatement, supra note
100, § 19.

327. Model Rules, supra note 100, at R. 1.2 cmts. 6, 7, 8. Model Rule 1.4 imposes
the additional requirement that a lawyer explain a matter to the extent reasonably

2041
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often viewed as resting with the lawyer, an attorney has no authority
to waive or impair any substantial right of her client unless specifically
authorized by the client.32

The Model Code similarly provides that in certain areas not
affecting the merits of the cause or substantially prejudicing the rights
of a client, a lawyer may make decisions on her own.329 However, "the
decision whether to forego legally available objectives or methods
because of nonlegal factors is ultimately for the client," not for the
lawyer.330

These rules of professional conduct indicate that a law clinic may
limit the means of representation if the client is properly advised of
the limitation and of its potential impact. An ABA ethics opinion on
the ethical implications of the LSC's practice restrictions suggests that
all future clients be told of the limitations "even if the possibility of a
statutory violation seems remote at best."33' However, commentators
argue that an attorney need not advise a client of a restriction unless
the attorney reasonably believes that the restriction could negatively
impact the representation.332

Although an attorney would be in compliance with the rules of
professional conduct if she chose not to advise a potential client of

necessary to permit the client to make informed decisions regarding the
representation. Id. at R. 1.4; Restatement, supra note 100, § 20(3). "The client should
have sufficient information to participate intelligently in decisions concerning the
objectives of the representation and the means by which they are to be pursued, to
the extent the client is willing and able to do so." Model Rules, supra note 100, at R.
1.4 cmt. 5.

328. Linsk v. Linsk, 449 P.2d 760, 762 (Cal. 1969); Graves v. P.J. Taggares Co., 616
P.2d 1223, 1227 (Wash. 1980) (en banc). The Model Rules require the lawyer to
consult reasonably with the client, usually prior to taking action, about the means to
be used to accomplish the client's objectives. Model Rules, supra note 100, at R. 1.4
cmt. 3.

329. Model Code, supra note 100, at EC 7-7.
330. Id. at EC 7-8. The Model Code further states that a lawyer shall not

intentionally "[flail to seek the lawful objectives of his client through reasonably
available means permitted by law and the Disciplinary Rules." Id. at DR 7-101(A)(1).
Nonetheless, a lawyer may fail to assert a right or position of his client where based
on the lawyer's independent professional judgment. Id. at DR 7-101(B)(1).

331. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399 (1996). "To
ensure that no future conflicts arise, the lawyer should see to it that an agreement
limiting the scope of the representation is signed with each new client, even if the
possibility of a statutory violation seems remote at best." Id. (emphasis added).

332. See, e.g., Ethical Issues Panel, supra note 207, at 389-92 (1998) (remarks of
Stephen Gillers); id. at 364 (remarks of Helaine Barnett); Houseman, supra note 203,
at 2234; see also Model Rules, supra note 100, at R. 1.4 cmts. 1, 5 (explaining that the
reason for requiring an attorney to keep a client reasonably informed about the status
of a matter is to enable the client to participate intelligently in decisions concerning
the case); Model Code, supra note 100, at EC 7-8 (stating that a lawyer should exert
his best efforts to ensure that decisions of the client are made only after the client has
been informed of relevant considerations); id. at EC 9-2 (stating that a lawyer should
fully and promptly inform his client of material developments in matters handled for
the client).

2042 [Vol. 71



2003] INTERFERENCE IN LAW SCHOOL CLINICS 2043

restrictions that were not reasonably likely to affect the potential
client's rights or interests,333 the most prudent course for law school
clinics subject to practice restrictions is to include information on
restrictions in every retainer agreement with a new law clinic client.
Ethics aside, erring on the side of giving advance notice to all
potential clients, while imposing some additional burdens on a clinical
program, is both consistent with the widespread client-centered
approach to clinic attorney-client relationships and helps avoid
misunderstandings or ill will should the client later learn about the
practice restrictions.334

Where consent to the practice limitations is sought, the clinic
attorney should not only advise the client of precisely what methods
of representation will not be provided and how those limits could
negatively impact the client's interests, but also of the fact that
another attorney, not operating under the same limitations, might be
able to obtain a quicker or more favorable result.335 Only by being
informed of both the potential impact of the limits and of the fact that
other lawyers do not operate under such restrictions can it be said that
the client gave informed consent to proceed even with the potentially
negative restrictions on representation.336

333. The Model Rule 1.4 duties regarding communication are qualified by the
requirement of reasonableness under the circumstances. Hazard & Hodes, supra note
100, at 7-5. The Restatement explains that reasonableness depends upon such factors
as the importance of the information or decision, the extent to which disclosure or
consultation has already occurred, the client's sophistication and interest, the time
and money that consultation will consume, the room for choice by the client, the
ability of the client to shape the decision, and the time available for a decision.
Restatement, supra note 100, § 20 cmt. c. In a legal malpractice action, the court held:

[I]f the attorney has reason to believe, or should have reason to believe that
there could be some adverse consequences from taking the course advised,
he is obligated to so advise his client. But if there is no reasonable ground
for him to believe that his advice is questionable, he certainly has no
obligation to advise clients of every remote possibility that might exist.

Smith v. St. Paul Fire & Marine Ins. Co., 366 F. Supp. 1283, 1290 (M.D. La. 1973),
affd, 500 F.2d 1131 (5th Cir. 1974).

334. See, e.g., David A. Binder et al., Lawyers as Counselors: A Client-Centered
Approach 16-24 (1991) (explaining a client-centered approach for resolving a client's
problems). "In counseling clients, lawyers should provide clients with a reasonable
opportunity to identify and evaluate those alternatives and consequences that
similarly-situated clients usually find pivotal or pertinent." Id. at 275. "'Pertinent'
alternatives and consequences are those which a client would want to know about
even though the information would not alter the client's decision." Id.

335. See Nichols v. Keller, 19 Cal. Rptr. 2d 601, 608 (Cal. Ct. App. 1993) (holding
that an attorney should inform the client of the limitations on the attorney's
representation and of the possible need for other counsel); Utah State Bar, Ethics
Advisory Opinion Comm., Op. 96-07 (1996) (observing that a lawyer may need to
advise a client that the client may be better off with another lawyer who is not subject
to the LSC practice restrictions). The Model Rules define "informed consent" to
require the lawyer to communicate "adequate information and explanation about the
material risks of and reasonably available alternatives to the proposed course of
conduct." Model Rules, supra note 100, at R. 1.0(e).

336. "Courts have interpreted the duty to communicate as meaning that if a lawyer
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Some legal commentators question whether, even with a client's
informed consent, an attorney can agree to accept funding that
includes limitations on the actions a lawyer might otherwise take in
the exercise of the attorney's independent professional judgment.
Model Rule 1.8(f) prohibits an attorney from accepting compensation
from a third party unless the client consents after consultation and
there is no interference with the lawyer's independent professional
judgment or with the attorney-client relationship." 7 Model Rule
5.4(c) provides that a lawyer shall not permit a person who employs or
pays the lawyer to render legal services to another to direct or
regulate the lawyer's professional judgment in rendering such
services.33  The Model Code contains similar prohibitions on

advises a course of action that may result in adverse consequences to the client, the
lawyer must also advise the client of the risks involved and must present any
alternatives and their possible consequences." Annotated Model Rules, supra note
139, at 37. Failing to explain fully the consequences of limited representation may
expose the lawyer to malpractice liability. Hazard & Hodes, supra note 100, at 5-68
n.1.

It is not clear whether, even if the client consents to the limitations, an
attorney could still face malpractice liability regarding the means of representation
that were waived. The Model Rules provide that a lawyer cannot make an agreement
prospectively limiting the lawyer's liability to a client for malpractice unless the client
is independently represented in making the agreement; the Model Code prohibits any
attempt by a lawyer to limit liability to the client. See Model Rules, supra note 100, at
R. 1.8(h)(1); Model Code, supra note 100, at DR 6-102(A); see also Restatement,
supra note 100, § 54(2) (making any agreement prospectively limiting a lawyer's
liability to a client for malpractice unenforceable). Professor Charles Wolfram argues
that Model Rule 1.2(c) "plainly implies that it is permissible for a lawyer to agree with
a client that a representation will be conducted in such a way as possibly to incur
defined risks." Wolfram, supra note 99, at 239; see also Restatement, supra note 100, §
19 cmt. c. However, in filing suit for malpractice on behalf of a client that had been
told in detail by her lawyer all of the legal services the lawyer would not be
performing, the attorney for the plaintiff argued that an attorney cannot make an
agreement with a client that limits the attorney's malpractice liability. Matt
Ackermann, Attorney's Limited Role No Defense, Nat'l L.J., Oct. 4, 1999, at A4
(reporting on the New Jersey case of Lerner v. Laufer). As one malpractice attorney
argued: "If an attorney is going to get involved in a case, he can't get involved in a
limited way. Either handle the full representation, or don't get involved at all." Id.
But see Ronald E. Mallen & Jeffrey M. Smith, Legal Malpractice 253-54 (5th ed.
2000) ("A restriction or limitation on the scope of the representation, which does not
otherwise seek to excuse compliance with the standard of care or to exculpate the
attorney from liability, is valid and will be sustained."); Forrest S. Mosten,
Unbundling Legal Services: A Guide to Delivering Legal Services a la Carte 32-33,
95-96 (2000) (arguing the validity of limited scope agreements); Zacharias, supra note
112, at 921 (concluding from a review of case law that courts are willing, with certain
limits, to approve advance agreements that define how a particular lawyer will
perform).

337. Model Rules, supra note 100, at R. 1.8(f); see also id. at R. 1.7 cmt. 13 (stating
that if acceptance of payment from any source other than the client presents a
significant risk that the lawyer's representation of the client will be materially limited,
then the lawyer must comply with the requirements in Model Rule 1.7(b) for consent
to representation notwithstanding a conflict of interest).

338. Model Rules, supra note 100, at R. 5.4(c); see also id. at R. 2.1 ("In
representing a client, a lawyer shall exercise independent professional judgment and
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interference by third-parties in the lawyer's independent professional
judgment.

339

Under these rules of professional conduct, a limitation imposed by a
third party on the means by which an attorney may represent a client
is not ethical unless the client consents and the limitation does not
interfere with the attorney's independent professional judgment.
Professor Stephen Ellmann explains:

When, however, the lawyer is told by the person who pays or
employs her that she cannot use her independent professional
judgment on a case that she is now handling, then 5.4(c) has been
breached. Moreover, I would argue that the constraint on the
lawyer's judgment need not be so intense as to make her work
incompetent and a violation of Rule 1.1. The lawyer may be doing
the best she can, and her best may be competent-but if she has
been forbidden to consider possibilities that she otherwise might
have chosen, in the exercise of her independent professional
judgment, then Rule 5.4(c), read according to its terms, has been
violated.340

The prohibitions on third-party influence, however, only apply
towards a "client." Thus, Ellmann concludes, "[a]lthough clients
cannot consent to third-party limitations on their lawyers once the
representation is underway, they apparently can agree to such
limitations at the onset of the matter," unless the limitations are not in
accord with other rules of professional conduct.34' Professor Stephen
Gillers and Alan Houseman likewise argue that Model Rules 1.8(f)
and 5.4(c) do not prevent a lawyer and client from agreeing at the
onset to limit the objectives and means of the representation.342 But,
where limitations are imposed by third persons on the means by which
a law clinic attorney may represent an existing client, thereby

render candid advice.").
339. Model Code, supra note 100, at DR 5-107(A)(1), 5-107(B), EC 5-23. The

Restatement allows a lawyer's professional conduct to be directed by someone other
than the client but only if the direction does not interfere with the lawyer's
independence of professional judgment, the direction is reasonable in scope and
character, and the client consents to the direction. Restatement, supra note 100, § 134.

340. Ethical Issues Panel, supra note 207, at 374 (remarks of Stephen Ellmann).
ABA Formal Opinion 334 declared that if a staff attorney at a legal aid office has
undertaken to represent a client in a particular matter and the full representation of
that client requires the filing of a class action, "then any limitation on the right to do
so would be unethical." ABA Comm. on Ethics and Prof'l Responsibility, Formal Op.
334 (1974).

341. Ethical Issues Panel, supra note 207, at 377.
342. Id. at 388 (remarks of Stephen Gillers); Houseman, supra note 203, at 2209.

"[W]hat those Rules [1.8(f) and 5.4(c)] prohibit is interference with the lawyer's
independence of professional judgment once the case is underway." Ethical Issues
Panel, supra note 207, at 388 (remarks of Stephen Gillers). "[i]t is not unethical for a
civil legal assistance program or its attorneys to practice law under restrictions
imposed prior to the commencement of representation by a funding source."
Houseman, supra note 203, at 2209.

2045
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interfering with the lawyer's independent professional judgment, the
clinic attorney cannot agree to the limitations and must withdraw
from the representation.343

ABA Formal Opinion 399 addressed the ethical obligations of
lawyers when their funding is subject to the LSC's practice
restrictions. Regarding existing clients, the opinion concluded that the
Model Rules preclude a lawyer from even asking for the client's
consent to a practice restriction "unless the lawyer reasonably believes
that the representation will not be adversely affected." '344 This
conclusion reflects the requirements of Model Rule 1.7(a)(2), which
prevents a lawyer from representing a client if there is a significant
risk that the representation will be materially limited by the lawyer's
responsibilities to a third person, unless the lawyer reasonably
believes that she will be able to provide competent and diligent
representation and the client gives informed consent.345 According to
the ABA's ethics committee, future clients may be represented under
the practice restrictions, provided an agreement identifying the legal
options that will not be pursued is signed with each new client.346

343. See Model Rules, supra note 100, at R. 1.16(a)(1) (stating that a lawyer shall
not represent a client, or if the representation has already commenced shall withdraw,
if the representation will result in a violation of the rules of professional conduct);
Model Code, supra note 100, at DR 2-110(B)(2) (requiring a lawyer to withdraw from
employment if the lawyer knows or it is obvious that continued employment will
result in violation of a disciplinary rule); see also ABA Comm. on Prof'l Ethics,
Formal Op. 324 (1970) (holding that there can be no interference in the lawyer-client
relationship after a case has been assigned to a legal aid staff attorney); Restatement,
supra note 100, § 32(2)(1) (adopting the prohibition in Model Rule 1.16(a)(1));
Ethical Issues Panel, supra note 207, at 378 (remarks of Stephen Ellmann).

344. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399 (1996); see
also State Bar of Mich., Standing Comm. on Prof'l and Judicial Ethics, Op. RI-293
(1997) (stating that consent of the client is not sufficient to allow an agreement to
restrictions by a third party on the activities of an attorney if the agreement will in any
way adversely affect the representation of the client). Earlier in Formal Op. 334, the
ABA's ethics committee stated that "[i]f a staff attorney has undertaken to represent
a client" and full representation requires the filing of a class action to assert the
client's rights effectively, then any limitation upon the right to do so would be
unethical. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 334 (1974).
That decision also held that, absent an explicit limitation on legislative activity
expressly promulgated by the governing body of a legal aid office and made known to
the client prior to the acceptance of the client for representation, there can be no
limitation on the ability of legal services lawyers to give advice in connection with
legislative remedies. Id.; see also Bellow & Kettleson, supra note 205, at 352.

345. Model Rules, supra note 100, at R. 1.7(a)(2); see also id. at R 1.7 cmt. 13
(stating that a lawyer may be paid by a source other than the client if the client
consents and the arrangement does not compromise the lawyer's duty of loyalty or
independent judgment to the client); Restatement, supra note 100, § 125 (tracking the
requirements in Model Rule 1.7(a)(2)).

346. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399 (1996);
accord State Bar of Mich., Standing Comm. on Prof'l and Judicial Ethics, Op. RI-252
(1996); Utah State Bar, Ethics Advisory Opinion Comm., Op. 96-07 (1996); see also
ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 343 (1977) ("If the
client is fully informed at the outset, such limited services [such as no class actions]
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In some situations, the informed consent of even a future client to a
limitation on the means of representation may not avoid an ethics
violation by the attorney. Any agreement to limit the means of
representation must comply with the rules of professional conduct and
other law.34 7 Thus, "an agreement for a limited representation does
not exempt a lawyer from the duty to provide competent
representation.

348

For example, if competent representation would require the
attorney to proceed with a class action on behalf of the client, an
attorney cannot seek the client's consent to representation that
prohibits the attorney from pursuing that means.349 As for asking a
prospective client to agree to forego the ability to obtain attorney's
fees, the Rules of Professional Conduct Committee for Washington
state explained:

[A legal services attorney] may condition representation of the
client on waiver or relinquishment of State or Federal claims for
attorneys' fees if, and only if, in the reasonable opinion of the
attorney, such a waiver or relinquishment will not effectively
preclude the lawyer from providing competent representation, the
attorney has consulted with the client about the limitations of
representation and has obtained written consent to that
representation. If the opinion of the attorney is to the contrary or
consent is not obtained, [the attorney] must decline representation
of the client.3

50

may be provided in keeping with policies established by the appropriate authority.").
347. Model Rules, supra note 100, at R. 1.2 cmt. 8; see also id. at R. 1.16(a)(1)

(stating that a lawyer shall not represent a client if the representation will result in a
violation of the rules of professional conduct or other law).

348. Model Rules, supra note 100, at R. 1.2 cmt. 7. The Restatement provides that,
subject to other requirements in the Restatement, a client and lawyer may agree to
limit a duty that a lawyer would otherwise owe to the client if the client is adequately
informed and consents and the terms of the limitation are reasonable in the
circumstances. Restatement, supra note 100, § 19. However, "[s]ome contracts
limiting the scope or objectives of a representation may harm the client, for example
if a lawyer insists on agreement that a proposed suit will not include a substantial
claim that reasonably should be joined." Id. at cmt. c. Factors in determining the
reasonableness of the limitation include the sophistication of the client, whether the
benefits supposedly obtained by the waiver could reasonably be considered to
outweigh the potential risks posed by the limitation, whether it was the client or the
lawyer who sought the limitation, and whether there were special circumstances
warranting the limitation. Id.

349. "The class action mechanism is a legally available mechanism and, frequently,
the best mechanism for a poor person's lawyer to succeed. In a significant number of
cases, the inability to use the class action will result in the inability to achieve the
client's objectives." Committees on Civil Rights and Professional Responsibility,
supra note 139, at 56. Alan Houseman downplays the importance of the class action
mechanism in vindicating an individual's legal rights: "It will be a very rare situation,
however, where [an LSCJ recipient must file a class action to remedy an individual's
legal rights and cannot limit its scope of representation to individual non-class actions
at the time that representation is begun." Houseman, supra note 203, at 2215.

350. Letter from Cathy J. Blinka, Professional Responsibility Counsel, Washington
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Although it may sometimes be difficult to predict the effect of
failing to utilize certain tools of legal representation, a law clinic
attorney operating under practice restrictions must, nonetheless, make
a reasonable judgment as to whether that failure could result in
services to the client that are less than competent representation.3"'

A number of ABA and state ethics opinions also address the ethical
obligations of a legal services attorney to potential new clients where
there is a reasonable possibility that there may be a loss of funding to
continue the program. These opinions generally hold that the
attorney must provide potential new clients with sufficient
information about the funding dilemma and its possible future effect
on any representation for the client to make an informed decision
about whether or not to use the office's services." 2 Thus, law clinics
with a well-founded concern that they may lose funding and have to
shut down or restrict services likewise should inform potential new
clients of this financing dilemma and how it could impact the client's
case, including the possibility that the clinic may have to withdraw
from the representation.3

A final ethical consideration raised by practice restrictions is
whether most clients or potential clients of a law clinic could in fact
freely consent to restrictions on the legal services they will receive.
The Court in Velazquez recognized that for clients of LSC grantees,
often there will be no alternate source of legal representation."4 As
Ellmann observed: "These clients, or would-be-clients, not only have
little hope of finding other counsel, but they also frequently have
acute legal needs. When the only possible source of aid in dealing
with those needs comes complete with burdensome restrictions,
consent to those restrictions hardly seems fully voluntary." '355

State Bar Association, to unidentified attorney (Apr. 29, 1997) (responding to Inquiry
#1741) (on file with authors).

351. A comment to Model Rule 1.1 defines competent handling of a client's matter
to include the "use of methods and procedures meeting the standards of competent
practitioners." Model Rules, supra note 100, at R. 1.1 cmt. 5.

352. See, e.g., ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399
(1996); ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 347 (1981); Cal.
State Bar, Standing Comm. on Prof'l Resp. and Conduct, Formal Op. 1981-64 (1981);
State Bar of Mich., Standing Comm. on Prof'l and Judicial Ethics, Op. RI-252 (1996);
State Bar of Mich., Standing Comm. on Prof'l and Judicial Ethics, Op. CI-637 (1981);
Utah State Bar, Ethics Advisory Opinion Comm., Op. 96-07 (1996).

353. See generally Model Rules, supra note 100, at R. 1.16(a)(1) (stating that a
lawyer shall withdraw if the representation will result in violation of the rules of
professional conduct or other law) & 1.16(b)(6) (stating that the lawyer may withdraw
if the representation will result in an unreasonable financial burden on the lawyer);
Model Code, supra note 100, at DR 2-110(B) (stating that a lawyer shall withdraw if
the lawyer knows or it is obvious that continued representation will result in a
violation of a Disciplinary Rule); Restatement, supra note 100, § 32.

354. Legal Servs. Corp. v. Velazquez, 531 U.S. 533, 546-47 (2001).
355. Ethical Issues Panel, supra note 207, at 385 (remarks of Stephen Ellmann);

accord Bellow & Kettleson, supra note 205, at 359.

2048 [Vol. 71
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Nevertheless, as ABA ethics opinions have held, although the
clients may have no alternative source of legal representation, rules of
professional conduct do not prohibit legal aid offices or law school
clinics from establishing limits on their services, subject to the
constitutional and ethical restraints described above, even if the result
is to leave potential clients without legal representation.356

IV. CONCLUSION

Identifying the ethical concerns raised by interference in law school
clinic case and client selection and discussing the consequences of
such actions are essential to discouraging such interference. Although
any lawyer may potentially face interference in client or case selection
and representation, interference is most often an issue for lawyers
representing poor or unpopular clients or causes as other lawyers,
opposing parties, or individuals seek to limit access to the courts, and
thereby access to justice, for poor and disadvantaged people.357

Vindicating the rights of individuals and groups often depends upon
the availability of a lawyer. Without an attorney, most individuals and
groups are denied their right to be heard or are excluded from legal
proceedings.5 8 Given the importance of ensuring that all persons have

356. ABA Formal Opinion 334 held:
It has been suggested that even the limitations upon the activities of a legal
services office permitted by Formal Opinion 324 are improper because,
while a private law office may limit its activities in any way it pleases, as the
services which it does not furnish will be available elsewhere, the indigent
has nowhere else to turn and therefore any limitation upon the services
available at a legal services office amounts to a deprivation of those services.
The Code of Professional Responsibility does not ban such limitations.

ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 334 (1974).
Similarly, in addressing the ethical implications of the 1996 LSC restrictions,

ABA Formal Opinion 399 stated: "If the client refuses to consent to such a scope
limitation, the lawyer may decline the representation." ABA Comm. on Ethics and
Prof'] Responsibility, Formal Op. 399 (1996). "If a lawyer appropriately declines to
represent a new client, the Model Rules do not impose any duty on the lawyer to
locate alternative representation." Id.

357. See David Luban, Silence! Four Ways the Law Keeps Poor People From
Getting Heard in Court, Legal Affairs, May-June 2002, at 54 (arguing that "in the last
few years a rash of cases, statutes, and rules has made it easier for adversaries of the
poor to silence them by muzzling their lawyers").

358. "The right to be heard would be, in many cases, of little avail if it did not
comprehend the right to be heard by counsel. Even the intelligent and educated
layman has small and sometimes no skill in the science of law." Powell v. Alabama,
287 U.S. 45, 68-69 (1932); see also Edgar S. Cahn & Jean C. Cahn, The War on
Poverty: A Civilian Perspective, 73 Yale L.J. 1317, 1336 (1964) (stating that a lawyer's
function is "effectively and properly [communicating] to a person with power to
provide a remedy"); Joy, supra note 59, at 263 ("Without lawyers asserting and
defending the rights of individuals and groups, there are usually no remedies for the
unrepresented."); Luban, supra note 357, at 58 ("'Hear the other side' is a principle of
justice because in the absence of dissenting voices, a kind of smug consensus-a lie,
really-takes their place, and the adversary system becomes little more than a field of
lies.").
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access to legal representation to protect their rights, and the
importance that law school clinics play in providing legal
representation to persons and causes who would otherwise go
unrepresented and in modeling ethical behavior, it is crucial for law
schools to resist interference. Indeed, all members of the legal
profession must be sensitive to these issues and fulfill their ethical
obligations both by refusing to interfere with other lawyers' case and
client representation decisions and by working to dissuade others
from engaging in such actions.


