










FORDHAM LAW REVIEW

protections extend.193 What is clear is that "fundamental fairness has
become the touchstone of due process."'94 Thus, a basic premise of
due process, and the criminal justice system as a whole, is that not
only should the correct outcome be reached, but that the correct
outcome be reached through a system that is fundamentally fair to the
defendant.195

In order to ensure that the system is fair to criminal defendants,
courts have imposed several restrictions on prosecutors in the name of
due process. These protections include not withholding exculpatory
evidence,'96 not allowing the use of perjured testimony, 197 and
forbidding prosecutors from intentionally delaying indictments to
prejudice a defendant.' 9 While due process restrictions provide the
legal guarantee of fairness to defendants, the prosecutor's duty to seek
justice is intended to provide an even greater ethical guarantee of
fairness.1 99 The rules, canons, and codes of ethics are meant to serve
as a supplement to the law and act to hold lawyers to a higher
standard than does the law itself."° This point is made clear by the
number of cases in which the court found ethical violations that
demanded the sanctioning of the prosecutor, but did not require that a
guilty verdict be overturned. °' In People v. Rice, 2 for example, the

193. See Fisher, supra note 176, at 1300; see also Dowling v. United States, 493 U.S.
342, 352-53 (1990) (discussing the meaning of due process); Yvette A. Beeman, Note,
Accomplice Testimony Under Contingent Plea Agreements, 72 Cornell L. Rev. 800,
803 (1987) (describing the standards of due process).

194. Fisher, supra note 176, at 1300.
195. See id.; see also Bessler, supra note 176, at 552 ("A fair trial in a fair tribunal is

a basic requirement of due process." (quoting In re Murchison, 349 U.S. 133, 136
(1955)).

196. See Brady v. Maryland, 373 U.S. 83, 87 (1963) (finding that a prosecutor's
withholding of evidence that is favorable to a defendant violates due process).

197. See Mooney v. Holohan, 294 U.S. 103, 112 (1935) (using perjured testimony to
obtain a conviction violates due process).

198. See United States v. Marion, 404 U.S. 307,324 (1971) (holding intentional pre-
indictment delay by prosecutor, that causes prejudice, to be a violation of due
process).

199. See Brown v. Borg, 951 F.2d 1011, 1015 (9th Cir. 1991) (explaining that the
limits of prosecutorial conduct were developed to protect the right of defendants to a
fair trial).

200. See Bessler, supra note 176, at 547 (explaining that ethical duties are different
from regulatory constraints); Aaron, supra note 168, at 3026 ("Ethics therefore
extend professional obligations beyond the limits imposed by law.").

201. See, e.g., United States v. Lopez, 4 F.3d 1455, 1463-64 (9th Cir. 1993) (holding
that although the prosecutors' misconduct rose to an intolerable level, it did not
constitute prejudice and require dismissal of the indictment); United States v. Lopez,
989 F.2d 1032, 1041-42 (9th Cir. 1993) (refusing to dismiss the defendant's indictment
as a remedy for the prosecutor's violation of ethics rules regarding communications
with individuals represented by another lawyer); United States v. Manko, 979 F.2d
900, 909-10 (2d Cir. 1992) (ruling that an ex parte communication between the
prosecutor and the judge was improper, but did not constitute reversible error);
United States v. Modica, 663 F.2d 1173, 1184 (2d Cir. 1981) (explaining that the social
cost of reversing convictions for prosecutorial misconduct that did not prejudice the
defendant is too high, and that a better method is to allow the conviction to stand and
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New York Court of Appeals sternly condemned the actions of the
prosecutor as "reprehensible" and unethical, but because the actions
did not rise to the legal standard of reversible error the court allowed
the defendant's conviction to stand.203 In addition, although the law
does not prevent a prosecutor from subpoenaing a lawyer before a
grand jury to present evidence about a former client, the Model Rules
generally prevent a prosecutor from engaging in this type of
conduct.204  The law thus focuses on verdicts and whether
prosecutorial misconduct may have affected them, while the ethics
provisions are concerned not only with verdicts but with procedure.2,
In fact, ethical obligations often require more of lawyers than do their
constitutional obligations,0 6 and require not only that the prosecutor
provide a fair tribunal, but also that the prosecutor treat the
defendant fairly.

Just as with the private lawyer, the ethics of the prosecutor are not
confined by the walls of the courtroom; the obligation to seek justice
governs the actions of prosecutors in the discharge of all of their
duties.20 7 These duties include the negotiation and performance of
plea agreements. Unlike a private lawyer, however, the ethical
responsibility of a prosecutor is not to obtain the best result for her
client, in this case the government.' Rather, a prosecutor who has
entered into a substantial assistance agreement with a cooperating
defendant and is now faced with a decision as to whether to offer a 5K
letter must act in a manner that is consistent with the duty to "seek
justice." Therefore, where private lawyers are concerned only with
the interests of their clients, a prosecutor must see not only that the
defendant pays for the crime committed, but that the defendant is
treated consistently with the concepts of due process and fairness, and
that public confidence in the system is preserved. The need to balance
all of these factors requires much more of the prosecutor in terms of
satisfying his or her ethical responsibilities than is required of a
private lawyer. Where private lawyers are expected to resolve any

to punish the prosecutor in an alternative manner); People v. Rice, 505 N.E.2d 618,
618 (N.Y. 1987) (finding the prosecutor's use of half-truths reprehensible and not to
be condoned, but not severe enough to warrant a reversal of the defendant's
conviction); see also United States v. Kearns, 5 F.3d 1251, 1253 (9th Cir. 1993)
(explaining that in order for an indictment to be dismissed on due process grounds,
the conduct must be grossly shocking and outrageous); Acevedo, supra note 74, at
1004 ("Behavior that is legal can nonetheless be unethical.").

202. 505 N.E.2d 618 (N.Y. 1987).
203. Id. at 618.
204. See Model Rules of Professional Conduct Rule 3.8(f) (1983); see also

Zacharias, supra note 168, at 83 (explaining that sometimes the ethical duty of a
prosecutor requires the prosecutor to turn over information that discovery rules do
not require).

205. See Zacharias, supra note 168, at 88.
206. See id. at 113-14.
207. See Model Rules of Professional Conduct Preamble (1998).
208. See supra Part II.B.
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possible legal issues in favor of their clients,2 9 and can urge any
permissible construction of the law that is beneficial to those clients,20

the prosecutor must consider not only what is legally possible but
what is most consistent with the duty to seek justice. Thus, whereas
ethical norms do not require more of the private lawyer than does the
law with respect to contracts, they do require more of prosecutors
than does the law in both negotiating and honoring cooperation
agreements. There are, therefore, instances where a prosecutor,
unlike a private lawyer, is bound by ethical norms not to exploit a
loophole provided by the law. The next part presents a hypothetical
fact pattern in which a prosecutor has entered into a cooperation
agreement with a defendant, and describes several possible scenarios
that illustrate how a prosecutor should behave in order to fulfill the
ethical responsibility to seek justice.

III. THE DUTY TO SEEK JUSTICE AS APPLIED TO THE FULFILLMENT
OF SUBSTANTIAL ASSISTANCE AGREEMENTS

Unlike the private lawyer, prosecutors have an ethical responsibility
with respect to the negotiation and performance of contracts that
exceeds their legal responsibilities. 1 This duty requires prosecutors
to consider issues of fairness, due process, and public confidence in
the criminal justice system when they act. 12 In order to better
examine and define how this duty to seek justice affects prosecutors'
responsibilities with respect to substantial assistance agreements, this
part sets forth five hypothetical situations and analyzes the
prosecutor's legal and ethical duties in honoring their promises to
recommend downward departures. Each hypothetical is modeled on
a realistic scenario and is designed to explore the differences between
the legal and ethical duties of prosecutors.

Consider the following set of hypothetical facts. An Assistant
United States Attorney enters into a substantial assistance agreement
with a defendant who is charged with possession with intent to
distribute cocaine. Under the guidelines, if found guilty, the
defendant will receive a sentence of between forty-six and fifty-seven
months.2"3  The defendant, however, has entered into a plea
agreement with the government. The defendant agreed to plead

209. See supra note 137.
210. See supra note 136.
211. See supra Part II.
212. See supra Part II.C.
213. In order to understand the potential sentence, assume the defendant was

caught with 350 grams of cocaine. Under the guidelines, the defendant has been
charged with an offense carrying a base level of 22. See USSG, supra note 5, § 2D1.I.
Further, assume that the defendant is not a first-time offender, but rather has two
criminal history points, thus placing him in criminal history category II. See id. §
4AL.1. The intersection of the offense level and the criminal history result in a
possible sentence of 46-57 months. See id. ch.5, pt. A.
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guilty to the charges he faces, to provide information to the
government about his dealer, and to testify as a prosecution witness at
the dealer's trial. In exchange for this cooperation, the prosecutor
agreed to submit to the court a 5K letter detailing the defendant's
assistance and recommending that the judge depart from the
guidelines and give the defendant a lesser sentence than that
prescribed by the guidelines. The agreement is memorialized in a
standard written form that requires the defendant to "provid[e]
complete, candid and truthful"214 information and testimony before
the grand jury and at trial. The agreement also states that the
determination as to whether to submit a 5K motion is left to the "sole
and unfettered discretion of the United States. 2 15

Scenario 1: Induced Breach

The defendant has fully performed his end of the agreement, having
provided key information and compelling testimony that led to the
conviction of a prominent drug dealer. In the time since she made the
agreement, however, the prosecutor has regretted her decision to
enter into the agreement. Concerned that a 5K letter would allow the
defendant to serve only a short prison term, the prosecutor is
considering not sending a 5K letter to the court. The prosecutor's
basis for not wanting to move for a downward departure has nothing
to do with the cooperation of the defendant. Rather, the prosecutor
simply believes that the defendant's crimes were serious enough that

214. For the purpose of the hypothetical, assume in pertinent part that the
agreement reads:

Defendant agrees to cooperate fully with the United States Attorney's
Office, the Drug Enforcement Administration, and such other law
enforcement agencies as either of the foregoing may require by: (a)
providing complete, candid and truthful information and testimony
concerning trafficking and attempts to traffic in controlled substances by
defendant and others; and (b) appearing at such grand jury proceedings,
hearings, trials, and other judicial proceedings as may be required by the
Office of the United States Attorney.

The United States reserves the right to evaluate the nature and extent of
defendant's cooperation and to advise the Court of the nature and extent of
any such cooperation at the time of sentencing. The United States agrees
that if, in the sole and unfettered discretion of the United States, the
circumstances of defendant's cooperation warrant a departure by the Court
from the Sentencing Guidelines range determined by the Court to be
applicable, the United States will make a motion pursuant to section 5KL.1
of the Sentencing Guidelines stating that defendant has provided substantial
assistance in the investigation or prosecution of another person who has
committed an offense. If it is determined by the United States to make such
a motion, the amount of the departure requested in such motion will lie in
the complete and sole discretion of the United States Attorney.

This language is modeled on agreements at issue in United States v. Knights, 968 F.2d
1483, 1485 (2d Cir. 1992), and United States v. San Pedro, 781 F. Supp. 761, 763-64
(S.D. Fla. 1991).

215. See supra note 214.
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he should be forced to serve the maximum sentence. The prosecutor's
decision not to make the 5K motion is thus a unilateral, subjective
decision to refuse to honor the agreement based solely on the
prosecutor's desire that the defendant serve as much time as possible.

In this situation, the law effectively compels the prosecutor to offer
the downward departure motion. Under principles of contract law,116

the agreement represents a valid and enforceable contract.217  The
requirements that each party must meet are established by the written
agreement and governed by the duty of good faith.2 18 By providing
the cooperation requested, the defendant fully performed and fulfilled
the condition precedent to the prosecutor's duty to perform. If the
prosecutor refused to offer the 5K motion, she would effectively be
rescinding the contract unilaterally-an action forbidden by contract
law.219 Refusing to offer the downward departure motion would also
be inconsistent with the principles of Santobello that require
fulfillment of the promise if it served in any way to induce the
defendant's guilty plea.22 ° Thus, performance is required by the law,
and an analysis of the ethical duty to perform is unnecessary in this
instance because the prosecutor is legally obligated to honor the
agreement.

Suppose the prosecutor attempts to avoid her duty to perform by
baiting the cooperator into perjuring himself before the grand jury.
The prosecutor then attempts to use this perjury as evidence that the
defendant did not meet the terms of the agreement because he failed
to give complete and honest testimony. Both the law and the
prosecutor's duty to seek justice are in accord with respect to this type
of conduct. The legal duty of good faith and fair dealing that is
implicit in all contracts and plea agreements does not allow a
prosecutor to attempt to prevent the defendant from performing.22" '
Similarly, the duty to seek justice would view such an action as a
violation of the basic norms of fairness. 222

Scenario 2: Indirect v. Direct Means

Imagine instead that the prosecutor still wishes to avoid the
agreement, but recognizes that her hands are tied and that she must

216. See supra notes 83-94 and accompanying text (explaining that courts apply
contract law principles when determining the enforceability of a substantial assistance
agreement).

217. It is clear from the signed writing that mutual assent exists and that the
exchange of cooperation for a 5K motion represents the necessary consideration.

218. See supra Part I.C.
219. See United States v. Reardon, 787 F.2d 512, 516 (10th Cir. 1986) ("Plea

bargains, like contracts, cannot normally be unilaterally broken with impunity or
without consequence.").

220. See Santobello v. New York, 404 U.S. 257, 262 (1971); supra notes 83-89 and
accompanying text.

221. See United States v. San Pedro, 781 F. Supp. 761,774 (S.D. Fla. 1991).
222. See supra note 207 and accompanying text.
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offer the downward departure motion. The prosecutor also
recognizes, however, that the agreement only requires her to alert the
court to the fact that the defendant has provided substantial
assistance.' Based on this interpretation, the prosecutor submits a
5K letter to the court, but at the defendant's sentencing the
prosecutor proceeds to explain to the court that it should know that
the government considers the defendant to be a very high-ranking
drug dealer who poses a serious threat to the community. It is clear
from the tone and substance of the prosecutor's statement that she
believes that the judge should use his judicial discretion to ignore the
5K letter and not grant the defendant a downward departure. 4 The
prosecutor thus employs an indirect means of subverting the
agreement while abiding by its technical terms.

Many courts would interpret the law to allow such behavior. In
fact, a number of courts have held that prosecutors are bound only to
the letter of the agreements they sign and not to their spirit.' To
their credit, other courts have held that plea agreements are no place
for the government to resort to literalism,"- 6 and that the government
cannot be permitted to do indirectly that which it could not do
directly. 7

Although the prosecutor, should she find herself in the "right"
courtroom, could indirectly undermine the agreement while fulfilling
her duty to perform, the duty to seek justice should prevent such
conduct. Making a statement to attempt to influence the court to
sentence the defendant within the guidelines, when the defendant has
complied in good faith with the agreement, is inconsistent with the

223. See supra note 214 for the text of the hypothetical agreement.
224. The described conduct by the prosecutor is nearly identical to that of the

prosecutor in United States v. Jinenez, 928 F.2d 356, 360-61 (10th Cir. 1991). and
similar to that of the prosecutor in United States v. Hand, 913 F.2d 854, 856-57 (10th
Cir. 1990).

225. See, e.g., Jimenez, 928 F.2d at 364 (finding that the defendant was not entitled
to an enthusiastic recommendation, and that an unenthusiastic recommendation is
still a recommendation); Hand, 913 F.2d at 856 (stating that simply because the
prosecutor recommended a reduction, the prosecutor need not stand mute if the
prosecutor believes there is additional information which the court should know);
United States v. Benson, 836 F.2d 1133, 1136 (8th Cir. 1988) (holding that there was
no breach by the government where the prosecutor satisfied the letter of the
agreement even if he had deviated from its spirit).

226. See, e.g., United States v. Cooper, 70 F.3d 563,565-66 (10th Cir. 1995) (holding
that the government cannot resort to literalism in order to fulfill its duty under a plea
agreement); United States v. Shorteeth, 887 F.2d 253, 256 (10th Cir. 1989) (-We will
not allow the government to resort to a rigidly literal construction of the language of
the plea agreement...."); United States v. Greenwood, 812 F.2d 632, 635 (10th Cir.
1987) (refusing to allow the prosecutor to resort to literalism)- accord United States v.
Forney, 9 F.3d 1492, 1507 (11th Cir. 1993) (Clark, J., dissenting) (preventing the
prosecution from doing indirectly that which it is prohibited from doing directly).

227. See, eg., United States v. Stemm, 847 F.2d 636, 638 n.1 (10th Cir. 1988)
(refusing to "condone the Government accomplishing through indirect means what it
promised not to do directly"); accord Shorteeth, 887 F.2d at 256 (same).
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prosecutor's obligation to act with fairness and honesty-
requirements that are implicit in the duty to seek justice.228 While
such actions may not rise to the level of a due process violation,229 they
certainly constitute conduct that deprives the defendant of a fair
process by what functionally amounts to deceit. Statements such as
the one discussed essentially deprive the defendant of the promised
benefit because the actual recommendation of the prosecutor is that
the defendant serve the guideline-prescribed sentence. A system in
which the defendant can meet every one of his obligations and still be
denied his promised benefit is fundamentally unfair.

Additionally, this type of conduct would serve to undermine
confidence in the criminal justice system, something that the duty to
seek justice requires the prosecutor to act to preserve.210 Although
the number of defendants who enter into cooperation agreements
remains high, it is not unreasonable to believe that future defendants
would be understandably leery of entering into substantial assistance
agreements if they knew a prosecutor could undermine the effect of
the benefit promised to them as cooperators. Such behavior may thus
serve to undermine the confidence defendants and their attorneys
have in the effectiveness of plea agreements, and thus undermine the
confidence of at least a portion of the public in the system itself.
Future defendants would be justified in refusing to believe that
prosecutors will fulfill their promises, and thus make them less apt to
cooperate for lack of confidence that they will be treated fairly and
honestly. For these reasons, the ethical duties of the prosecutor must
be read to prevent indirect means of avoiding a cooperation
agreement where the defendant has fully performed.

Scenario 3: Failure of Condition

Imagine instead a scenario in which, despite the good-faith
cooperation of the defendant, the assistance did not result in a
conviction of the dealer, although the information was used and was
to a certain degree helpful in preparing a case against the other
defendant. In her honest judgment, the prosecutor believes that
because there was no conviction, the assistance provided did not rise
to the level of substantial assistance. Can the prosecutor here refuse
to offer the downward departure motion?

The legal standard indicates that the prosecutor would be acting
properly were she to refuse to submit a downward departure
motion.231 The prosecutor can make a very strong argument that the
defendant failed to perform his end of the agreement, and therefore
the prosecutor need not perform. The prosecutor could claim that the

228. See supra notes 180-207 and accompanying text.
229. See supra notes 191-204 and accompanying text.
230. See supra notes 178-85 and accompanying text.
231. See infra note 234 and accompanying text.
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contract reserved to the prosecutor the power to "evaluate the nature
and extent of the defendant's cooperation" for the government, and
that the determination as to whether the cooperation rises to the level
of substantial assistance so as to warrant a departure motion was left
to the "sole and unfettered discretion of the United States." -2

Applying the legal standard of review, the arguments made by the
prosecutor are not only valid based on contract principles, but can
also be made in good faith. In United States v. Forney,23 the court
recognized that prosecutors intentionally draft cooperation
agreements so as to reserve sole power to determine the usefulness of
the cooperation, and approved of such draftsmanship. --  The court
blessed this practice as "the essence of prosecutorial discretion." 5

Based on this reasoning, the court in Forney held that there was no
breach by the government in similar circumstances to those described
here 6 The effect of these decisions has been to place the definition
of substantial assistance largely in the hands of prosecutors.

There is little doubt that most courts would not overturn a decision
not to offer the downward departure on these facts.-1 In light of that
conclusion, using the failure of condition to avoid the duty to perform
is certainly the type of zealous advocacy that would be expected
ethically of the private attorney,m but may not be consistent with the
prosecutor's duty to seek justice. Implicit in the prosecutor's duty to
seek justice is the obligation to ensure that through her actions,
confidence in the system and its integrity are maintained. 9 Enticing a
defendant into cooperating by the allure of a downward departure
motion, only to deny such a motion by exploiting a subjective
condition in the contract, jeopardizes the integrity of the government
in future plea negotiations. It also undermines the confidence of
future defendants-or more accurately defense lawyers who will likely
find themselves in similar discussions in the future-that they will be
treated fairly should they enter into an agreement.2,0

232. See supra note 214 (setting forth the hypothetical cooperation agreement).
233. 9 F.3d 1492 (11th Cir. 1993).
234. See id. at 1501 nA.
235. Id. at 1502 n.4.
236. See id. at 1504.
237. See supra notes 96-113 and accompanying text.
238. See supra Part II.A.
239. See supra notes 178-85 and accompanying text.
240. Some may argue that the current rate of 90% of cases resolved by pleas is an

indication that defendants and their lawyers are as willing as ever to enter into plea
bargains. The high percentage of pleas, however, is a testament to the threat of harsh
sentences under the guidelines, not of faith in the government's integrity. See
Weinstein, Regulating the Market for Snitches, supra note 82, at 566 & n.12. The
purpose of meeting a higher ethical standard is not only to ensure that plea bargains
remain a useful tool for the disposition of cases, but also to preserve the government's
integrity. If the government's integrity suffers, so does its ability to negotiate pleas in
cases where the threat of the guidelines is not enough or where the evidence is too
weak to force a plea.
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On the other hand, the agreement-and for that matter the
guidelines-is conditioned on the defendant providing substantial
assistance for good reason. If a prosecutor cannot reserve the right to
evaluate the assistance provided and in some cases refuse to offer the
downward departure motion, there would be no way of ensuring the
usefulness of the cooperation. Defendants could lure prosecutors into
substantial assistance agreements by hinting at helpful information
only to provide useless gossip. Absent some element of subjective
evaluation, prosecutors wary of being duped would be far more
reluctant to offer cooperation agreements, and a valuable tool for the
disposition and prosecution of crimes would be severely weakened.

There is undoubtedly a measure of validity to this argument. In
fact, this argument is supported by the reality that section 5K1.1 was
amended in 1989 to clarify that the defendant must actually provide
substantial assistance, not simply offer it.24 There are no doubt
circumstances in which the prosecutor may well be acting consistently
with the duty to seek justice by refusing to offer the 5K motion. A
prosecutor who can defend such action at least in part on the basis
that it was necessary to prevent the defendant's actions from
damaging the integrity of cooperation agreements, or on the grounds
that the action was fair because the cooperator either knew his
assistance was not substantial or never intended it to be so, would
likely be fulfilling his ethical duties.

If the 5K motion is denied, however, for no reason other than that
the prosecutor believes that the lack of a conviction makes the
assistance per se insubstantial, then the refusal of the motion is not
consistent with the duty to seek justice. Such a refusal would violate
basic principles of fairness by holding the cooperator to a standard
based on something other than the true usefulness of his testimony.
The wording of section 5K does not require a conviction or arrest,""
and a definition of "substantial assistance" that relies on such
requirements unfairly forces the defendant to meet a standard beyond
his control. It may well be that the acquittal in this hypothetical was
based on the ineffectiveness of the government's other witnesses or
counsel. To penalize the cooperator for that result would not be
consistent with the prosecutor's duty to seek justice toward the
cooperator. Instead, the duty to seek justice should require
prosecutors to honor substantial assistance agreements if the
defendant acts in good faith to provide potentially useful assistance.

Although the prosecutor would legally be permitted to refuse to
offer the downward departure motion in this scenario because she
could act in good faith under current constructions of "substantial
assistance," and is not basing her decision on any unconstitutional

241. See USSG, supra note 5, at app. C, amd. 290.
242. See id., supra note 5, § 5K1.1.
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motive, the prosecutor may still be forced by the duty to seek justice
to offer the motion. By doing so she acts fairly toward the defendant,
consistent with notions of due process, and preserves the overall
integrity of the criminal justice system. "43

Scenario 4: Non-Material Breach

Taking the hypothetical one step further, imagine that the
prosecutor learns that the defendant has perjured himself in the
course of his grand jury testimony. The perjurious statement is
relatively innocuous and is not important to the outcome of either the
grand jury proceedings or the dealer's trial. Can the prosecutor refuse
to offer a 5K motion? The prosecutor can in good faith argue that she
is discharged from her legal duty to perform because the cooperator,
by failing to be candid and truthful as required by the agreement, is
in breach of contract and that there exists no duty to perform on the
government's part. In further support of the breach theory, the
prosecutor can argue that by committing perjury the defendant
jeopardized his credibility and usefulness as a witness, thereby greatly
weakening the government's case.2 45

Again, just as with scenario three, -'6 the prosecutor has an ethical
duty to seek justice that requires more of the prosecutor than that she
simply be able to make a good faith argument for breach of contract.
Before deciding not to honor the agreement, the prosecutor must
determine whether such a refusal is truly fair in light of the level of
cooperation offered by the cooperator. If the assistance was offered
in good faith and did in fact lead to a conviction, or even just an arrest,
is that assistance actually tarnished by the innocuous perjury, or does
the peijury simply provide the prosecutor with an excuse to refuse the
motion? It is true that offering the motion would allow the defendant
to get away with a lie, but the conviction provides clear evidence that
the lie did not affect the outcome of the dealer's trial.

Even had a conviction not been achieved, if the perjury was not the
reason for the lack of a conviction it should not affect the defendant's
entitlement to the motion. If, on the other hand, the lie had affected

243. It is worth noting that some courts believe that the prosecution is not only
ethically, but also legally, forbidden from backing out of an agreement simply because
it did not like the testimony provided. See, e.g., Thomas v. I.N.S., 35 F.3d 1332, 1342
(9th Cir. 1994) ("A criminal's testimony often lacks the persuasive force of plain
truth, even when it is true, and often it is hard to know whether it is true. The
government bargained for a criminal's testimony, and cannot avoid paying the agreed
price because of buyer's remorse.").

244. See supra note 214.
245. This was the argument advanced by the prosecution and accepted by the court

in United States v. Brediner, 99 F.3d 96 (2d Cir. 1996), in which the cooperator lied
during a debriefing with the prosecutor. The court held that even though the
cooperator almost immediately corrected himself, the government was still within its
right to deny the cooperator a 5K motion. See id. at 99-100.

246. See supra Part III, Scenario 3.
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the outcome of the trial or even threatened the prosecution's case, the
lie would represent a material breach and not a non-material one. In
that situation the prosecutor would be justified both legally and
ethically in denying the downward departure motion. The ethical
justification for the refusal stems from the fact that the denial would
be fair, consistent with due process, and actually preserve the integrity
of the system by sending a clear message that defendants cannot abuse
cooperation agreements.

A more reasonable alternative in the case of a non-material breach
would be to make the 5K motion, but to recommend a lesser
departure than the prosecutor might otherwise recommend. The risk
of this approach is that it can undermine the purpose of the motion, as
described in scenario one, if the recommendation lacks sincerity. 247

To deny the motion altogether, however, simply on the basis of a non-
material breach, would result in a punishment disproportionate to the
misconduct, and therefore inconsistent with concepts of fairness and
the principle of "seeking justice.""24

Scenario 5: Fraud in the Inducement

Finally, suppose the prosecutor learns, subsequent to entering the
agreement, that the defendant actually had a significantly larger role
in the drug organization than the prosecutor originally perceived. The
prosecutor is upset because she never would have entered the
agreement had she been aware of the magnitude of the cooperator's
involvement in the drug organization. As a result of the cooperator's
assistance, the top people in the organization were arrested and
convicted. Nonetheless, the prosecutor is considering refusing to send
a 5K motion to the court because now that she realizes the full extent
of the defendant's involvement she wishes the defendant to receive a
longer sentence.

The prosecutor can in good faith argue that the contract she signed
with the defendant is unenforceable because it is void on the basis of
fraud in the inducement.249 The prosecutor's argument is that the
defendant affirmatively misrepresented the level of his involvement in
illegal activities in order to induce the prosecutor into signing a plea
agreement. Additionally, if the prosecutor learned of the defendant's
involvement in a manner other than a proffer by the defendant, 15 the

247. See supra Part III, Scenario 1.
248. See supra notes 192-204 and accompanying text.
249. See Brian A. Blum, Contracts: Examples & Explanations § 13.6 (1998)

(explaining that if the signer of an agreement was induced to sign by a
misrepresentation, the contract is voidable); Calamari & Perillo, supra note 105, §
9.22 (same).

250. Substantial assistance agreements routinely include a provision that the
cooperator cannot be prosecuted for any crimes that the prosecution learns of as a
result of the cooperation; therefore it is likely that the cooperator in this hypothetical
would inform the prosecutor of his level of involvement during a proffer session or
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prosecutor may claim that she is legally justified in not offering the 5K
motion because the defendant lied and therefore violated the explicit
condition of truthfulness and candor.

Some of the courts that refused to force prosecutors to honor their
agreements have done so in part on the belief that in circumstances
similar to the one described here, the prosecutor has a duty to inform
the court of the true level of the defendant's involvement in criminal
activities."' The decisions provide the important restriction that the
government must have learned of the full extent of the cooperator's
criminal history after signing the plea agreement, and cannot have
known of the information at the time of the agreement.- The courts
reason that prosecutors have an ethical duty to inform the court of the
defendant's criminal past so that the judge can make a wen-informed
decision as to the appropriate sentence, even with a departure.P
Courts of this opinion believe that allowing the prosecutor to act in
this manner is consistent with both the ethical and contractual duties
of prosecution. Their thinking is based on the belief that the deal
requires only a recommendation that the court depart, and that the
responsibility is fulfilled even if it is an unenthusiastic and conflicted
recommendation.'

The opinion that an unenthusiastic and conflicted recommendation
fulfills the prosecutor's duty with respect to the agreement is not
consistent with the ethical duty to seek justice. It may be consistent
with the narrow theory that "seek justice" means that all criminals
should be convicted and sentenced in a manner directly proportional
to their crimes, but it is not consistent with the notion of "seek justice"
adopted by this Note and the majority of commentators., 5 Under the
better view of "seek justice,"' ' 6 offering an unenthusiastic and
conflicted recommendation would violate the duty because a weak
recommendation will be interpreted by the court as a
recommendation that no departure be granted at all. A weak
recommendation that is not accepted by the court would undermine
the confidence in the system and the integrity of substantial assistance
agreements overall.3

Although one can argue that the defendant undermines the

debriefing. See, e.g., United States v. San Pedro, 781 F. Supp. 761,764 (S.D. Fla. 1991)
(providing an example of a standard cooperation agreement that prevents the
prosecution from charging the defendant for any crimes based on evidence that the
prosecution learns of through the defendant's cooperation).

251. See United States v. Jimenez, 928 F.2d 356,363 (10th Cir. 1991); accord United
States v. Cooper, 70 F.3d 563,566-67 (10th Cir. 1995).

252. See Cooper, 70 F.3d at 566.
253. See id.; Jimenez, 928 F.2d at 363.
254. See Cooper, 70 F.3d at 566-67; Jhnenez, 928 F.2d at 364.
255. See supra Part II.C.
256. See supra Part III.A.
257. See supra Part III, Scenario 2.
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integrity of the agreement with his misrepresentations, such an
argument is blind to the realities of the criminal justice system. To
paraphrase the court in Thomas v. INS, 8 the prosecution knows it is
bargaining with a criminal and therefore must enter any agreement
with the understanding that the defendant's past is less than
reputable. 9 That is not to say that the defendant should be allowed
to be less than truthful in the information he provides, rather it is to
say that the defendant should not be expected to incriminate himself.
To expect the defendant to completely disclose his criminal conduct to
the prosecutor before receiving immunity for his information is
unrealistic and runs contrary to the adversary system of criminal
justice. Expecting the defendant to divulge all information and
refusing to offer a downward departure bargained for, or offering one
calculated to be ineffective, if the defendant has not provided such
information violates reasonable definitions of fairness. Such a refusal
also violates the duty to seek justice on the grounds that it is simply
disingenuous and places the desire for a severe sentence ahead of
fairness.2" This is especially true in light of the fact that the withheld
information has no bearing on the trial of the defendants for which
the assistance is promised. A more appropriate solution is to expect
the government to fully investigate the cooperator's past before
entering into a substantial assistance agreement. Thus, as with the
other scenarios discussed in this Note, a prosecutor who exploits the
legal argument may well be acting consistently with the law, but at the
same time failing to fulfill his or her ethical duty to seek justice. The
denial would be unfair and deny the defendant due process by forcing
him to either incriminate himself or lose the benefit of the
cooperation agreement. Such a denial would undermine the integrity
of the system.

Admittedly, the hypothetical situations discussed in this Note are to
some degree designed to lead to the conclusion that the prosecutor
typically has an ethical responsibility to submit a downward departure
motion where the defendant has acted in good faith to substantially
assist the prosecutor. As noted, there are indeed circumstances in
which a prosecutor would be both legally and ethically justified in
refusing to offer the 5K motion, such as where the defendant
materially breaches the agreement by intentionally providing false
information, perjurs himself on the stand in such a way that conviction
of the other defendant is jeopardized, misrepresents the extent of his
knowledge, or refuses to answer questions. The intention of the
hypothetical scenarios discussed is not to propose a rule that a
prosecutor can never legally or ethically back away from a substantial

258. 35 F.3d 1332 (9th Cir. 1994).
259. See id. at 1342.
260. See United States v. Jones, 983 F.2d 1425, 1433 (7th Cir. 1993) (explaining that

the prosecutor's duty is to seek the fairest sentence, not the most severe sentence).
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assistance agreement. Rather, this Note argues that a prosecutor has
a responsibility to act not only legally, but also ethically, when
determining whether or not to honor a substantial assistance
agreement.

Thus, a prosecutor must be truly above the law in all her actions,
seeking to preserve the integrity of the criminal justice system by
treating the defendant fairly and consistently with due process notions
and by upholding public confidence in judicial procedures. The
prosecutor must do this even when the law does not require that she
do so. Therefore, a prosecutor should honor the agreement when the
cooperator fails to meet a condition of a substantial assistance
agreement that is not critical to the prosecution of the other
defendant, when a defendant's information is offered in good faith but
does not lead to a conviction, or when a defendant does not reveal his
full criminal history. In addition, a prosecutor should never seek to
induce a breach by the cooperator or attempt to achieve indirectly
what she could not achieve directly under the terms of the agreement.

CONCLUSION

As the representative of the government and of society as a whole,
the prosecutor is entrusted with an enormous amount of
responsibility. It is a responsibility that is characterized in ethical
terms as a duty to seek justice. Although "seek justice" is a vague and
ethereal concept, any definition that considers the power, prestige,
and role of the prosecutor in administering criminal justice must
conclude that "seek justice" is broad in its mandate. Under this
interpretation, "seek justice" must include notions of fairness, due
process, honesty and truthfulness, and proportionality. The phrase
must also include a responsibility to protect the integrity of the
criminal justice system so as to maintain public confidence. This is a
far greater, and at times more demanding, ethical burden than the one
faced by attorneys representing private clients.

This enormous ethical responsibility to seek justice governs the
prosecutor in all that he or she does. At times, like any ethical
responsibility, the duty to seek justice requires more of the prosecutor
than does the law. This is certainly true with respect to the duty of the
prosecutor to honor a substantial assistance agreement. A prosecutor
who does not wish to offer a substantial assistance motion can usually
find a legally permissible means of avoiding the agreement so long as
he or she is acting in good faith under traditional contract principles.
Simply because the prosecutor has a legal escape, however, does not
mean that avoiding the responsibility to honor agreements is
consistent with the ethical responsibility to seek justice.

As important a role as the law should play in guiding the conduct of
a prosecutor, the duty to seek justice cannot be ignored. With respect
to the prosecutor's performance of a substantial assistance agreement,
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a prosecutor must act not only in good faith, but must do so in a
manner that protects the defendant's right to a fair process, preserves
the public's confidence in the criminal justice system, and ensures that
the guilty are punished in accordance with their crimes. Thus, when a
cooperating defendant complies in good faith with the terms of a
substantial assistance agreement, the prosecutor has an ethical
responsibility that goes well beyond her legal responsibility to honor
the agreement. Even if the assistance does not lead to a concrete
result, such as arrest or conviction, notions of fairness demand that the
agreement be honored if the defendant has used his or her best efforts
to assist the prosecution. Likewise, failures of a non-material nature,
such as a defendant's evasiveness as to the extent of criminal
participation or perjury that does not affect the other defendant's
trial, should be excused and the prosecutor required to perform.
Although this is more than the law demands of prosecutors, it is
precisely what their duty to seek justice demands.


