










FORDHAM LAW REVIEW

therapeutic analysis, not a prognosis with inevitable and necessary
symptoms.

The Simpson case provides a classic example of the potential for
misuse of the battered woman syndrome in the context of the prosecu-
tion of a batterer for the murder or assault of his mate.243 While the
prosecutor in such a case may rely on evidence of previous assaults
and an ongoing battering relationship in order to prove motive, intent
or identity,2" and perhaps to clarify the actions of the victim as typical
of many battered women, such evidence does not always benefit the
prosecutor's case. If the facts of a given case are arguably inconsistent
with the cycle of violence or the theory of learned helplessness, de-
fendant-batterers may attempt to use evidence of the battered woman
syndrome to undermine the prosecution's evidence of prior abuse.

In the above context, the defense might attempt to minimize the
evidence of specific incidents of abuse by offering expert testimony
about general characteristics often observed in an abusive relationship
but arguably absent in the specific case. Such attempt shifts the focus
away from factual accounts of battering incidents to viewing the bat-
tered woman syndrome as a predictor. Such an argument, however,
relies on inverted logic and is an improper use of the battered woman
syndrome. Extrapolating from evidence relating to the state of mind
of a victim to determine the actions of a defendant-batterer is illogical
and irrelevant.245

Dr. Walker's proposed premise for concluding that O.J. Simpson
does not exhibit traits of a batterer who would cross the line to homi-
cide also moves dangerously into the realm of providing opinion testi-
mony on the ultimate issue 246 of whether a defendant-batterer is a
killer.247 In the end, the jury must decide the defendant-batterer's cul-
pability according to all the evidence it has heard.

Furthermore, in the past, when Dr. Walker has discussed men who
batter, she has done so without targeting them as suffering from a

243. For an insightful opinion regarding when battered woman syndrome evidence
should be admissible in this context, see Schroeder, supra note 186, at 553.

244. See supra note 205 (discussing the limited grounds and procedure for intro-
ducing character evidence).

245. See infra part IV.A.
246. See supra notes 35-36 and accompanying text (discussing the proper use of

expert testimony).
247. Many battered women's advocates responded to Dr. Walker's determination

that OJ. Simpson does not have an antisocial personality disorder by emphasizing
that such a determination is wholly irrelevant. As one critic of Dr. Walker's pur-
ported determinations about Simpson stressed: "So what?... Most of the men who
batter or kill don't have antisocial personality disorder." Bass, supra note 29, at 8; see
also McCarthy, supra note 5, at A22. ("I don't know of any research that says that. I
don't know what her research is based on." (quoting the director of a treatment pro-
gram for batterers)).
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psychological disorder.2as Rather, Dr. Walker outlined the profile of a
batterer as portrayed by his victim as follows: (1) low self-esteem; (2)
adheres to all the myths about battering relationships; (3) is a tradi-
tionalist, believing in male supremacy and the stereotyped masculine
sex role in the family; (4) blames others for his actions; (5) pathologi-
cally jealous; (6) presents a dual personality; (7) has severe stress reac-
tions, during which he uses drinking and wife battering to cope; (8)
frequently uses sex as an act of aggression to enhance self-esteem in
view of waning virility-may be bisexual; (9) does not believe his vio-
lent behavior should have negative consequences.2 9 The fact that Dr.
Walker has asked battered women to discuss character traits of their
batterers does not indicate that she is a qualified expert on men who
batter.25 0

Although Dr. Walker will no longer testify in the Simpson case, the
notion of having an expert on battered women testify for a defendant-
batterer in response to a prosecutor's introduction of specific incidents
of battering involving the victim and the defendant requires that
courts take a careful look at the basis for admitting such testimony.
Courts should reject as irrelevant a defendant's argument that he
should not be found guilty if the particular relationship's abuse pat-
tern does not fall squarely within the bounds of the battered woman
syndrome.2 1

Courts should reject the use of the battered woman syndrome
where, as above, the victim's state of mind is not at issue and where an
expert, who arguably is not an expert on men who batter, nonetheless
attempts to use the battered woman syndrome to render an opinion
on the actions of a particular defendant-batterer.251 Courts must be
prepared to assess adequately those situations where a defendant-bat-
terer is on trial for assault or murder of his victim, and the defense
tries to use the battered woman syndrome as a tool.

D. Case Study: A Defendant-Batterer's Reliance on a Battered
Woman Syndrome Expert

Another concern facing the courts when a defendant-batterer at-
tempts to rely on expert testimony regarding the battered woman syn-
drome is the relative weight that will be afforded to an expert's
testimony. Even before the Simpson case, Dr. Walker testified as an
expert on the battered woman syndrome on behalf of a defendant-
batterer on trial for murder. Critics of Dr. Walker argue that because

248. See generally discussion infra part IV.C (calling for further research on men
who batter).

249. The Battered Woman, supra note 7, at 36; see also Pagelow, supra note 109, at
89-108 (describing typical character traits of both victims and abusers).

250. See discussion infra part IV.A.2.
251. See infra notes 311-12 and accompanying text (discussing characteristics of

batterers).
252. See infra part IV.A.
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Dr. Walker is known for her pioneering work as an advocate for bat-
tered women, jurors are likely to be significantly influenced by her
impressive credentials when she testifies as an expert for a batterer 5 3

Such criticism of Dr. Walker's participation in a trial as an expert for
an accused batterer highlights the danger of allowing improper reli-
ance on expert testimony on the battered woman syndrome.

Recently, Dr. Walker testified as an expert for George Samuel
Wade at his Fort Lauderdale trial for the murder of his ex-lover, Su-
zanne Emerick. Dr. Walker's testimony included a statement that she
believed the defendant-batterer254 was insane?255 After the jurors de-
clined to convict the defendant of first degree murder, instead convict-
ing him of the lesser charge of manslaughter, Wade's attorney was
quoted as saying: "There's no question the jury loved [Dr. Walker],
because I spoke to the jurors after the trial.... She was a star in every
respect.

256

The Florida media closely followed the Wade trial, recounting de-
tails of both the murder and the impact of Dr. Walker's presence as an
expert witness for the defendant-batterer:

In September 1992 ... Wade . .. choked Emerick to death,
shoved her limp body into a Toyota, strapped her in with a seat belt,
put sunglasses on her face and drove around looking for a place to
set her body afire, police say. The couple's 16-month-old daughter,
Rachel, was in the back seat.

After Walker spent two days on the stand in Wade's defense, ju-
rors on Jan. 27, 1994 convicted Wade of manslaughter. He had been
charged with first degree murder.

"After a day in that courtroom with Lenore Walker, we just sat
there and cried," said the victim's father.257

It seemed bitterly ironic to the victim's family that Dr. Walker, an
advocate for battered women, would testify on behalf of their daugh-
ter's killer.

Wade had confessed to the police, saying that after an argument
over visitation with the couple's daughter, "I had enough of her and I
decided to kill her .... I put my hands around her throat and choked
her until she was dead." 58 When Wade was examined by experts
before trial, however, he gave a different account of what had tran-

253. See supra notes 6-15 and accompanying text (outlining Dr. Walker's accom-
plishments as an advocate for battered women).

254. Greene, supra note 28, at 5A ("Two years before the killing, Wade had re-
vealed earlier abuse in his diary, 'I've put her through more hell, pain and total humil-
iation than anyone can imagine and still she stays .... Just yesterday, I almost choked
her to death."').

255. Id. (quoting the victim's mother as recoiling in disgust when she heard Dr.
Walker testify that the defendant was insane).

256. Id. (quoting Wade's defense attorney).
257. Id.
258. Id. (quoting the defendant's confession).
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spired on the night Emerick died. He insisted that Emerick was
swinging her arms violently during an argument and he merely lunged
out and caught her by the neck, telling her to stop it and not knowing
that she was dead until, after 10 or 15 seconds, her arms went limp.2 9

He said he put her in the car in order to drive her to the hospital, but
he couldn't find the hospital.2' Dr. Walker apparently believed this
version of events. She explained her opinion of the facts of the case26t

to reporters after the trial: "It's very clear that he didn't believe she
was dead. And he believed he was taking her to the hospital .... I
think [the killing] was an accident, or at the most I think it was man-
slaughter .... This was an argument they were having.... She was
not savagely killed."'262

Advocates for battered women who followed the murder trial are
convinced that Dr. Walker's testimony had a strong impact on the ver-
dict in the case.263 "Many believe Walker's testimony was the key to
winning Wade leniency." 64 Wade is tentatively scheduled to be re-
leased from prison in April of 2000.215 Poignantly, just one year
before her death, Susan Emerick had borrowed Dr. Walker's book,
The Battered Woman Syndrome, from the library where her mother
worked.26

IV. CouRTs MUST GuARD AGAINST THE IMPROPER USE
OF THE BATTERED WOMAN SYNDROME IN

THE PROSECUTION OF A BATTERER

Courts must reject on relevancy grounds the introduction of bat-
tered woman syndrome evidence where the dispositive issues at a par-

259. Id.
260. Id.
261. As discussed earlier, expert witnesses are not allowed to give opinions as to

the state of mind of a criminal defendant. See supra notes 35-36 and accompanying
text.

262. Greene, supra note 28, at 5A (alteration in original) (quoting Dr. Walker).
263. While the above account does not include details of Dr. Walker's precise testi-

mony at trial, it highlights the undue impact an expert on the battered woman syn-
drome can have when testifying on behalf of a defendant-batterer. As explained
above, this Note does not advocate that a defendant-batterer should not have access
to expert witnesses. Nor does it state that Dr. Walker, or any expert on the battered
woman syndrome, should never testify on behalf of a defendant-batterer. Rather, this
Note questions the proper and relevant use of battered woman syndrome evidence,
particularly when the defendant-batterer's state of mind is at issue in a particular trial,
not the victim's. See discussion infra part IV.A.1. Furthermore, this Note challenges
the qualifications of an expert on the battered woman syndrome testifying to facts
regarding men who batter, an area arguably outside his or her realm of expertise. See
discussion infra part 1V.A.2. Judges exercising the gate-keeping function inherent in
admissibility determinations must carefully consider both the expert's credentials and
the relevance of battered woman syndrome evidence.

264. Greene, supra note 28, at 5A.
265. Id. For suggestions regarding how to avoid a defendant-batterer's reliance on

the battered woman syndrome to bolster his defense, see infra part IV.
266. Greene, supra note 28, at 5A.
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ticular trial do not relate to the battered woman's mental state. This
part argues that in deciding whether to admit expert testimony on the
battered woman syndrome, courts must guard against allowing experts
on battered women to testify about particulars regarding men who
batter. This part also outlines an alternative theory of the psychologi-
cal impact of prolonged spousal abuse, and advocates increased reli-
ance on its conclusions. Finally, this part calls for further research on
a batterer's psychological proffle as a precursor to consideration of
when such a profile might be relevant to a criminal case.

A. Battered Woman Syndrome Does Not Provide a

Profile of Men Who Batter

As a threshold matter, when a defendant-batterer claims not to fit
the profile of a man who batters or of a batterer who would likely kill
his victim, courts should reject the introduction of expert testimony on
the battered woman syndrome on grounds of relevance. The battered
woman syndrome does not purport to describe characteristics of men
who batter,267 nor does it purport to describe every battering
relationship. 68

1. Battered Woman Syndrome Explains Psychological Symptoms
Often Observed in Victims of Domestic Violence

The battered woman syndrome relates only to the psychological
symptoms of victims of domestic violence. 69 It does not, however,
provide legally significant information about a defendant-batterer's
state of mind. Dr. Walker, in her leading work on battered women,
developed her theory after studies involving interviews with women-
not men.2 70 Arguably, getting information about batterers from their
victims is not the most effective method of scientific analysis. Any
attempt to utilize data about batterers from the information discerni-
ble from the battered woman syndrome misuses a theory developed to
understand why women stay in abusive relationships."'

267. See The Battered Woman, supra note 7, at 43 ("[A] psychological rationale
will be developed to explain why the battered woman becomes a victim in the first
place and how the process of victimization is perpetuated to the point of psychological
paralysis." (emphasis added)).

268. Walker, Syndrome and Self-Defense, supra note 8, at 330 ("[T]here was a defi-
nite pattern seen in two-thirds of the 1,600 battering incidents reported by the 400
women interviewed for the research study." (emphasis added)).

269. Lenore E. Walker, How Battering Happens and How To Stop It, in Battered
Women 59-64 (Donna Moore ed., 1979) (describing how she used information gath-
ered from interviews with battered women to develop the battered woman
syndrome).

270. See discussion supra note 138 (describing Dr. Walker's research which in-
cluded interviews with 400 women).

271. See Walker, supra note 269, at 63. Dr. Walker explicitly states, "From my re-
search I have developed a psychological rationale regarding why the battered woman
becomes a victim . . . 2" Id.
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In the context of a criminal case, courts must not allow expert wit-
nesses to testify as to the innocence or guilt of the defendant. Al-
lowing an expert to attempt to remove the defendant-batterer from
the profile of men likely to commit a homicide gives undue weight to
opinion testimony.217 It is within the province of the jury to weigh all
the objective evidence when determining whether a defendant has
been proven guilty beyond a reasonable doubt.2" Opining that a par-
ticular defendant-batterer does not exhibit traits typical of a murderer
should not obfuscate the other facts presented-whether it is DNA
evidence, eyewitness testimony, or prior incidents of abuse.' "

. Even though the battered woman syndrome has proved helpful in
illuminating the lives of battered women in certain contexts, it must
not be relied on in an improper and expansive way. One unantici-
pated result of using the battered woman syndrome in the prosecution
of a defendant-batterer is that it can shift the focus away from the
defendant and his actions to the victim and her psyche. In addition to
challenging the relevancy of battered woman syndrome evidence in
the criminal prosecution of a defendant-batterer, another way to
avoid allowing battered woman syndrome evidence to become a tool
for batterers is to shift the focus of the psychological evidence at trial
away from the victim and her psychological state. Prosecutors must
not attempt to prove a defendant's guilt of the crime at issue by rely-
ing exclusively on expert testimony on the battered woman syndrome
to explain why the battered woman fell prey to the batterer and acted
in seemingly abnormal ways. While such evidence, coupled with evi-
dence of prior incidents of violence, may be relevant to show the de-
fendant's motive, intent, or a pattern of abuse,2 75 the victim's
psychological state is not the ultimate issue for the jury to decide.

272. As discussed, in a criminal trial an expert is prohibited from giving her opinion
regarding the requisite mental state of the defendant. See supra notes 35-36 and ac-
companying text.

273. It is not the role of an expert witness testifying on the battered woman syn-
drome to make a determination regarding the credibility of the battered woman.
Rather, the expert's role at trial is to provide for the jury a possible explanation for
the behavior of the battered woman defendant. See State v. Stringer, No. 94-155, 1995
Mont. LEXIS 121, at *19, (Mont. Jan. 26, 1995) ("It is also important to re-emphasize
that the expert may not testify to or comment upon the credibility of the witness.").

274. Arguably, such testimony would be unduly prejudicial-allowing the jury to
base its decision on improper grounds. Courts must strictly apply the standards of
Federal Rule of Evidence 403 to avoid such a result. See supra note 209 (discussing
Federal Rule of Evidence 403).

275. Some states, such as California, statutorily allow the admission of evidence of
prior crimes or bad acts. For example, California Evidence Code section 1101(b)
states, in pertinent part:

Nothing in this section prohibits the admission of evidence that a person
committed a crime, civil wrong, or other act when relevant to prove some
fact (such as motive, opportunity, intent, preparation, plan, knowledge, iden-
tity, or absence of mistake or accident... ) other than his or her disposition
to commit such an act.
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Furthermore, broad reliance on battered woman syndrome evi-
dence facilitates the defendant-batterer's ability to minimize his prior
abusive behavior. As Dr. Walker herself has indicated, "I believe that
all of the work I have done in trying to measure battered woman syn-
drome and trying to present it in legal cases cannot tell us alone
whether [a batterer] could have killed .... ,276 Dr. Walker is correct
in her assertion that expert testimony alone is insufficient to indicate
whether a batterer killed his spouse. It is only useful, perhaps, to help
jurors understand the psychological context of prior abuse. If courts
limit the admissibility of battered woman syndrome evidence and
guard against the improper application of the theory,2 77 Dr. Walker's
concerns that her syndrome may be used inappropriately to convict a
batterer will be allayed.278 Even in the absence of expert testimony
on the battered woman syndrome, however, the prosecutor may per-
missibly focus on the fact that the defendant battered the victim in the
past. The prosecutor can rely on evidence of prior crimes or prior bad
acts-as in any other criminal case-to show motive, intent, or
identity.279

2. Experts on Battered Women Are Not Qualified To Testify as
Experts on Men Who Batter

Potential experts can be subject to challenges to their qualifica-
tions.280 Experts on battered women lack the requisite expertise to be
qualified to testify on men who batter. As such, an expert should not
be allowed to testify about a particular batterer when her knowledge
is based on research regarding battered women. For example, Dr.
Walker herself has admitted to having done no research on men who
batter.281 Her only conclusions regarding men who batter stem from

Cal. Evid. Code § 1101(b) (West 1966 & Supp. 1995). The Federal Rules have a simi-
lar restriction on the permissible use of character evidence. The Rules state:

Evidence of other crimes, wrongs, or acts is not admissible to prove the char-
acter of a person in order to show action in conformity therewith. It may,
however, be admissible for other purposes, such as proof of motive, opportu-
nity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident.

Fed. R. Evid. 404(b).
276. Boxall, supra note 11, at A30 (quoting Lenore Walker).
277. See discussion supra part IV.A.
278. See supra text accompanying note 29.
279. See supra note 275 (discussing California's Evidence Code).
280. See supra note 35 (discussing the admissibility of expert testimony); see also

Humble v. State, 652 So. 2d 1213, 1213-14 (Fla. Dist. Ct. App. 1995) (holding that a
woman who had seventeen "years experience working in the field of domestic vio-
lence, operating shelters and domestic-violence programs, and ha[d] attended and
taught numerous workshops on spouse abuse.... [but had] no formal education in the
field of mental health" was therefore, "unqualified to explain the [battered woman]
syndrome to the jury").

281. Bass, supra note 29, at 8. "At a press conference ... Walker acknowledged
that she has done no research on men who batter. But she said that she ... [was]
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battered women's portrayals of batterers-certainly not the most ob-
jective source of information.' Yet she held herself out as an expert
qualified to testify that certain batterers do not fit the profile of a man
who would likely kill his victim-either because he does not exhibit
"the kind of antisocial personal disorders that we sometimes see," 2 3

or because his behavior does not comport with her three-phase
model." Ironically, Dr. Walker has previously asserted in her writ-
ings that men who batter tend not to exhibit personality traits consis-
tent with a psychological disorder,' claiming "[batterers] tend not to
be stereotypical of a criminal or psychopath."'  Critics forcefully
challenge Dr. Walker's ability to make an assessment regarding men
who batter. 7

Courts should require any expert witness whose research has fo-
cused on battered women to explain how the purported expert can
assert that a defendant does not fit the profile of a batterer, despite
the fact that the literature generally concludes that a batterer is not
distinctly recognizable as such. Dr. Walker once asserted:

[Batterers] are not necessarily mentally ill people. They come from
all walks of life; they hold good positions in the community; they
serve on our courts, in our police agencies, in our mental health
institutions; they are our psychologists, as weU as our lawyers,
judges, and legislators. This makes it not only difficult to reconize
a batterer but often difficult to believe when you meet him.

familiar with the research literature on violent men and would be consulting other
specialists before the trial." Id

282. See supra text accompanying notes 249-50.
283. Greene, supra note 28, at IA. Dr. Walker explained that her testimony in the

Simpson trial will assert that "[t]he pattern of abuse in this case is not the typical kind
that results in a homicide. . . . There's no evidence of life-threatening behavior
throughout the relationship. And there's no evidence of the kind of antisocial per-
sonal disorders that we sometimes see." Id.

284. See supra text accompanying note 38 (describing Dr. Walker's determination
that in an abusive relationship escalating life-threatening behavior typically precedes
a homicide).

285. See infra text accompanying notes 311-12 (profiling some common characteris-
tics of men who batter).

286. Walker, supra note 269, at 62.
287. See, e.g., Bass, supra note 29, at 8 (noting criticism of Dr. Walker's role in the

Simpson trial by Richard J. Gelles, director of the family violence research program at
the University of Rhode Island); Jones, supra note 7, at 15A (describing how courts
have twisted the battered woman syndrome to benefit batterers' claims). Dr.
Walker's critics do not claim that no expert exists who is qualified to testify regarding
common characteristics of men who batter their spouses. Rather, they question her
experience with such research: "If she develops a psychological profile of OJ., to
what is she going to compare it? She, of all the domestic violence experts in the
country, is the least experienced in analyzing data from men who batter." Bass, supra
note 29, at 8 (quoting a critic of Dr. Walker's participation as an expert for OJ.
Simpson).

288. Id.
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Courts should not allow an expert on battered women to testify about
areas beyond the scope of her expertise. In the context of a trial of a
defendant-batterer, battered woman syndrome evidence is irrelevant
to the actions of the defendant.

B. Prosecutors Should Rely on Other Psychological Theories of the
Effects of Prolonged Abuse

The battered woman syndrome, a description of how an otherwise
normal person responds to chronic abuse or traumatic stress, is only
one of a number of theories that describes the responses of victims of
domestic violence.289 Assuming that courts do not reject completely a
defendant-batterer's use of the battered woman syndrome to support
his claim, prosecutors' reliance on alternative psychological theories
might provide a more balanced explanation of a battered woman's
behavior. If a defendant-batterer is able to label his victim's actions as
inconsistent with expected behavior under the battered woman syn-
drome, prosecutors should use expert testimony based on other viable
psychological interpretations of the conduct of battered women in or-
der to explain the conduct of the victim.

One such theory available to prosecutors is the "survivor theory. '290

The survivor theory directly challenges the conclusions of the battered
woman syndrome.29' This alternative characterization of battered wo-

289. See, e.g., Allard, supra note 127 (offering an alternative theory regarding the
effect of domestic violence on the victim); Dutton, supra note 127 (same).

290. Gondolf & Fisher, supra note 106, at 17-18.
291. Gondolf and Fisher include in their book a table outlining the distinctions be-

tween explaining battered women's behavior as symptoms suffered as a result of
learned helplessness or, in the alternative, as behavior explained under the survivor
hypothesis. They state:

Learned Helplessness
1. Severe abuse fosters a sense of helplessness in the victim. Abuse as a
child and the neglect of help sources intensifies this helplessness. The bat-
tered woman is consequently severely victimized.
2. The victim experiences low self-esteem, self-blame, guilt, and depression.
The only way to feel some sense of control over what is otherwise an unpre-
dictable environment is to think that "if I change my ways, things will get
better." But the abuse continues.
3. The victim eventually becomes psychologically paralyzed. She fails to
seek help for herself and may even appear passive before the beatings.
When she does contact a help source, she is very tentative about receiving
help and is likely to return to the batterer despite advice or opportunity to
leave.
4. This vulnerability and indecisiveness prolongs the violence and may con-
tribute to its intensification. Some observers argue that this tendency may
reflect an underlying masochism in the battered woman. The woman may
feel that she deserves to be beaten and accepts it as a fulfillment of her
expectations.
5. Battered women as victims need primarily psychological counseling to
treat their low self-esteem, depression, and masochism. Cognitive therapy
that addresses attributions of blame for the abuse may also be particularly
effective in motivating the victim.
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men describes them as "active survivors rather than helpless vic-
tims.... [B]attered women remain in abusive situations not because
they have been passive but because they have tried to escape with no
avail." 21 The survivor theory "contradicts the assumptions of learned
helplessness: Battered women increase their helpseeking in the face
of increased violence, rather than decrease helpseeking as learned
helplessness would suggest. 2 93 The fundamental assumption of the
theory is that women seek help in direct proportion to the realization
that they are in danger.29 The activities used in their effort to survive
are characterized as "heroically assertive and persistent."2 "s

By redefining the symptoms observed in battered women, the survi-
vor theory focuses on the reasons why most women survive abusive
relationships. 296 Empirical studies used to substantiate the hypothesis

Survivor Hypothesis
1. Severe abuse prompts innovative coping strategies from battered women
and efforts to seek help. Previous abuse and neglect by help sources lead
women to try other help sources and strategies to lessen the abuse. The
battered woman, in this light, is a "survivor."
2. The survivor may experience anxiety or uncertainty over the prospects of
leaving the batterer. The lack of options, know-how, and finances raise fears
about trying to escape the batterer. The battered woman may therefore at-
tempt to change the batterer instead of attempting to leave.
3. The survivor actively seeks help from a variety of informal and formal
help sources. There is most often inadequate or piecemeal helpgiving that
leaves the woman little alternative but to return to the batterer. The help-
seeking continues, however.
4. The failure of help sources to intervene in a comprehensive and decisive
fashion allows abuse to continue and escalate. The inadequacy of help
sources may be attributed to a kind of learned helplessness experienced in
many community services. Service providers feel too overwhelmed and lim-
ited in their resources to be effective and therefore do not try as hard as they
might.
5. Battered women as survivors of abuse need, most of all, access to re-
sources that would enable them to escape the batterer. Community services
need to be coordinated to assure the needed allocation of resources and in-
tegrated to assure long-term comprehensive intervention.

Id. at 12.
292. 1d. at 17.
293. Id. at 17-18. The authors contend that "helpseeking is likely to increase as

wife abuse, child abuse, and the batterer's antisocial behavior (substance abuse, gen-
eral violence, and arrests) increase." Id. at 18.

294. Id. The survivor tendency in women is explained by looking at a number of
scientific and sociological findings: anthropological arguments that "females have an
instinctual tendency to attempt to preserve life" rooted in physiological distinctions
that allow them to bear children; feminist assertions that women have a greater ap-
preciation for human life, in part, because their bodies are more linked with "nature";
and sociological explanations of women's tendency to cling to life as a result of sociali-
zation, which "ascribe[s] to women [roles] as domestic servants." I&a at 19-20.

295. Id. at 18.
296. Id. at 21-22. As Gondolf and Fisher explain:

This is not to deny the observations of shelter workers that some battered
women do experience severe low self-esteem, guilt, self-blame, depression,
vulnerability, and futility-all of which are identified with learned helpless-
ness. Some battered women may even appear to act carelessly and provoca-
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that battered women are fundamentally survivors include Dr.
Walker's own research.2" As asserted by scholars espousing the sur-
vivor theory, Dr. Walker discovered "that the women in [one] sample
were not necessarily beaten into submissiveness; rather, helpseeking
increased as the positive reinforcements within the relationship de-
creased and the costs of the relationship in terms of abusiveness and
injury increased."2 98 It is imperative for prosecutors and judges to re-
alize that the same data relied on by Dr. Walker in developing the
battered woman syndrome have provided support for an antithetical
rationale-the survivor theory.299

If a defendant attempts to portray a particular battered woman as
someone who did not act in accordance with the battered woman syn-
drome, prosecutors should be willing to offer evidence of other theo-
ries that better describe her actions. The defendant's effort to show
that his victim was not passive or helpless will be rendered futile if, for
example, a victim can assert that her behavior falls squarely within the
contours of the survivor theory. The survivor theory should not be
viewed as a replacement for the battered woman syndrome. Instead,
as with other legal strategies, an attorney should rely on all available
studies that potentially support his or her client's case. To date, how-
ever, the practical application of this theory in the courtroom is
untested.3 oo

tively at times, as the proponents of masochism argue. But cast in another
light, these "symptoms" take on a different meaning, as well as a different
proportion.

Id. at 21 (emphasis added).
297. Id- at 18. According to Gondolf and Fisher, "[p]erhaps the most significant of

these empirical works is Walker's The Battered Women's Syndrome (1984), designed
to verify the author's original learned helplessness and 'cycle of violence' theoriza-
tion." Id.

298. Id.
299. Gondolf and Fisher refer to Dr. Walker's work to support their theory that

women seek help in proportion to their perception of danger. They state that as Dr.
Walker's results illustrate:

As the violence escalated, so did the probability that the battered women
would seek help. While only 14 percent sought help after the first battering
incident, 22 percent did after the second, 31 percent after one of the worst,
and 49 percent sought help after the last incident. About one-quarter of the
women left temporarily immediately after each battering incident, although
these were not necessarily the same women each time.

Id. (citing generally to The Battered Woman Syndrome, supra note 8, at 26).
300. Before the survivor theory can achieve wide spread judicial acceptance, it will

have to meet the Supreme Court standard set forth in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 113 S. Ct. 2786, 2796-98 (1993). In Daubert, the Court outlined
various factors trial judges must look to when deciding whether certain scientific evi-
dence can be introduced at trial as scientific knowledge offered by an expert. The
factors include whether the theory has been tested; whether it has been subject to
peer review and publication; what its rate of error is; whether scientific protocols gov-
ern the test; and whether the theory has received general acceptance in the scientific
community. None of the factors is dispositive. See also Fed. R. Evid. 702 (governing
the admissibility of expert testimony and allowing "scientific, technical, or other spe-
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As discussed above, the battered woman syndrome is a helpful tool
when explaining why a battered woman felt compelled to use deadly
force to defend her life.3"' The theory is used most often in such a
context, and can help to dispel disparaging myths that juries may have
regarding battered women. 02 The battered woman syndrome empha-
sizes the helplessness of a battered woman, therefore complementing
the theory of self-defense and helping the jury understand why killing
her batterer was a reasonable option. But in certain contexts, the sur-
vivor theory may better support a battered woman's claims and may
provide a more consistent portrayal of the reality of the battered wo-
man's life. Such contexts include: when she clearly does not fit within
the parameters of the battered woman syndrome and does not exhibit
traits of learned helplessness; when she is trying to assert that she is a
capable parent deserving of custody of her children; and when her
batterer is on trial and attempting to scrutinize their relationship as
distinct from the "typical" battering cycle. In such cases, it would be
beneficial and more accurate for a battered woman to portray herself
as a woman determined and able to survive even in the face of brutal
treatment by her batterer.0 3

The survivor theory may be most illuminating for a prosecutor in
the context of the prosecution of a defendant-batterer for a homicide.
As discussed above, a defendant-batterer may try to argue that a par-
ticular battered woman does not fit the profile of a woman suffering
from the battered woman syndrome. He may argue that because she
was not passive or helpless, she must not suffer from the battered wo-
man syndrome, and therefore he did not abuse or murder her. If a
prosecutor, relying on the psychological explanation of the survivor
theory, instead places a battering relationship in the survivor context,
it becomes difficult for a defendant-batterer to use such a description
to his advantage. The survivor theory provides an alternative psycho-

cialized knowledge [if it] will assist the trier of fact to understand the evidence or to
determine a fact in issue").

In conjunction with the Daubert test, trial judges must weigh the risk of confusing
the jury because of the appearance of an expert who arguably is given heightened
credit for what he or she testifies to. According to the Federal Rules of Evidence,
"Although relevant, evidence may be excluded if its probative value is substantially
outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
the jury, or by considerations of undue delay, waste of time, or needless presentation
of cumulative evidence." Fed. R. Evid. 403.

301. See supra part HI.A.
302. See supra part II.A.
303. A battered woman on trial for killing her husband and claiming self-defense

who does not want to portray herself as suffering from learned helplessness could also
rely on the survivor theory. Consistent with her plea, she could argue that her only
means of survival at the point she fought back against her abuser was to use deadly
force. According to the survivor theory, a battered woman is resourceful and adopts
survival techniques in response to her immediate needs. A battered woman could
logically rely on such theory to support her plea of self-defense. See supra text accom-
panying notes 290-99 (outlining the survivor theory).
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logical context for juries to examine facts, and thus makes it more
difficult for defendant-batterers to misuse the battered woman
syndrome.

Despite the existence of numerous theories analyzing why battered
women act in certain ways,3" the battered woman syndrome is the
most accepted theory in the legal arena. At least one commentator
believes that the legal community unduly rushed to rely on the theory,
which proved helpful to explain a battered woman's conduct, in an
effort to appear committed to the cause of protecting victims of do-
mestic violence.30 5 She points out that the theory is not a diagnostic
too130 6 but rather a psychological explanation of reactions to abuse-
coming from the underlying premise that abuse has occurred. 30 7

Others have properly noted that evidence of the battered woman syn-
drome is most relevant in a limited context: to aid jurors in assessing a
self-defense claim of a battered woman who has killed her batterer
after prolonged abuse. ° Regardless of how Dr. Walker's theory has
been used in the past, it is important for attorneys, judges, and others
in the legal system to regard the battered woman syndrome in the
proper context-one theory among many.

C. Further Research Must Be Conducted
Regarding Men Who Batter

While there are different theories explaining why battered women
act in certain distinct ways, little research has been done on men who
batter. Most researchers conclude that batterers do not come from
generalized social or economic groups. 309 As one researcher points
out, "Battering occurs in all social groupings. It crosses all racial, eth-
nic, socioeconomic, religious, age and geographic boundaries. '310

Any expert who purports to testify to the state of mind of a defend-
ant-batterer must have expertise on men who batter. Because of the
lack of research on men who batter, however, it remains unclear how
information about batterers could be used in a criminal case. Such
expert testimony clearly would have to be relevant to the overall case
and pertinent to the defendant-batterer's state of mind.

304. See sources listed supra note 127.
305. Jones, supra note 7, at 15A.
306. See supra note 231 and accompanying text.
307. See Jones, supra note 7, at 15A.
308. See, e.g., Patton, supra note 111, at 10 (discussing the need for expert testi-

mony in domestic violence cases to assure that the trier of fact understands the psy-
chological symptoms of battered women).

309. Nancy Hutchings, The Violent Family: Victimization of Women, Children and
Elders 73 (1988).

310. Id.
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While there is not a universal personality profile of men who batter,
some researchers have identified certain recurring characteristics. 1

Some personality traits associated with batterers include: insecurity,
traditionally reflected in extreme jealousy, poor verbal communica-
tion skills, especially in relation to expressing emotions; domineering,
evidenced by demanding control over most aspects of his marriage;
dual personality, characterized by an ability to be charming to others
yet cruel to his wife; adherence to traditional sex-role models; lack of
assertiveness in other areas of life causing aggression to become "bot-
tled up;" dependency needs, illustrated by making extraordinary ef-
forts to get his wife to return if she leaves him; and contradictory
personality traits.312

Generally, such evidence would be inadmissible "profile" evi-
dence.313 As more research is conducted on the psyche and character-
istics of men who batter, however, litigators may find appropriate uses
of such data offered by the prosecution or the defense that would fit
within evidentiary restrictions. Furthermore, with additional research,
a core group of experts specializing in research on men who batter will
emerge. The introduction of such findings might, in an appropriate
evidentiary context, help keep the jury's attention focused on evi-
dence relevant to the crime at issue, thus preventing the batterer from
attempting to base his claim of innocence on evidence related to the
victim's psychological characteristics. The mere fact that the battered
woman syndrome theorizes about the psychological trauma of domes-
tic violence does not indicate that such evidence is relevant in all crim-
inal contexts.

CONCLUSION

Battered woman syndrome evidence can be helpful as a means to
educate juries about why battered women seem to act in illogical and
abnormal ways. The battered woman syndrome, however, does not
precisely describe every battering relationship,3 4 nor is it the only
psychological explanation of why battered women respond to abuse in
certain distinct ways.31 Broad reliance on expert testimony regarding

311. Hofeller, supra note 49, at 83 ("Because domestic violence is so widespread, it
is unlikely that there is one 'personality type' which is characteristic of all violent men.
Nevertheless, it is still possible to identify some common factors.").

312. ld. at 83-87; see also supra text accompanying notes 309-12 (discussing some
common traits of men who batter).

313. See, e.g., United States v. Gil, 58 F.3d 1414, 1422 (9th Cir. 1995) (denouncing
in a drug courier prosecution the use of "profile evidence as substantive evidence of a
defendant's innocence or guilt" (citations omitted)). Following such prohibition of
"profile evidence," a prosecutor in the trial of a defendant-batterer would not be per-
mitted to introduce evidence regarding the profile of men who batter as substantive
evidence of the defendant-batterer's innocence or guilt.

314. See supra note 138.
315. See discussion supra part IV.B.
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the battered woman syndrome outside its proper context is not helpful
to a jury. In fact, such evidence may be misleading. For example, a
batterer may attempt to distinguish his relationship with the victim
from the patterns of the battered woman syndrome to create doubt in
the jury regarding the extent or existence of the alleged abuse. The
fact that a battered woman's experience does not mirror the model of
the battered woman syndrome, however, does not indicate that she
was not abused.316

The most potentially damaging use of the battered woman syn-
drome is the improper reliance on the theory by a defendant-batterer
on trial for murdering his wife. A theory developed to explain the
psyche of a particular group of women does not translate into appro-
priate evidence relating to the actions of an accused batterer. By con-
sidering relevance and the proper use of expert testimony, courts can
ensure that battered woman syndrome evidence is used accurately and
in a way that is faithful to its theoretical and psychological basis.

316. See discussion supra part III.C.
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