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tions made to psychiatric experts serve as important a function in effec-
tive defense preparation as do communications made directly to counsel.

Whether the attorney-client privilege protects client communications
to non-lawyers depends on striking a balance between counsels' need for
assistance in representation and the fact-finders' need for potentially pro-
bative evidence."' Courts refusing to protect communications between
defendants and defense psychiatric experts consulted for litigation pur-
poses express concern for the fact-finders' need for all relevant evidence
on the issue of sanity.1 2 These courts also express concern for the accu-
racy and completeness of psychiatric evidence." 3

line of reasoning. See ABA Mental Health Standards, supra note 16, § 7-3.3(b) & com-
mentary at 85-88; Stuart J. Cordish, Casenote, 9 U. Bait. L. Rev. 99, 111 (1979). But see
Friedenthal, supra, at 463 (arguing that attorney-client privilege should only cover com-
munications to attorneys and should not be applied to knowledge of agents); Im-
winkelried, supra note 100, at 36 (finding analogy to other agents "dangerously
misleading").

111. Courts apply this balancing test when deciding whether to extend privilege doc-
trines beyond their usual scope. See Phelan, supra note 110, at 10 (noting that when
"faced with an argument to extend the attorney-client privilege [to psychiatrists con-
sulted in trial preparation], courts are forced to strike a balance between compelling pol-
icy considerations"); see also Doe v. United States, 711 F.2d 1187, 1193-94 (2d Cir.
1983); Edney, 425 F. Supp. at 1054; Haynes v. State, 739 P.2d 497, 502 (Nev. 1987); State
v. Bonds, 653 P.2d 1024, 1035 (Wash. 1982) (en banc), cert. denied, 464 U.S. 831 (1983).
But see State v. Pawlyk, 800 P.2d 338, 355 (Vash. 1990) (en banc) (Utter, J., dissenting)
(noting that "[t]his court should not accept the ... balancing test because... the interests
of the adversary system require lawyers and their agents to be able to keep their clients'
secrets, even if the public has a great interest in the information and it cannot be obtained
from other sources").

112. See, eg., Lange v. Young, 869 F.2d 1008, 1013 (7th Cir.) (finding court bound by
state's decision not to extend attorney-client protection to defendant's statements to psy-
chiatrist), cert. denied, 490 U.S. 1094 (1989); Noggle v. Marshall, 706 F.2d 1408, 1415-16
(6th Cir.) (finding only limited attorney-client privilege to extends to psychiatrists), cert.
denied, 464 U.S. 1010 (1983); Edney, 425 F. Supp. at 1038, 1054-55 (refusing to extend
attorney-client privilege to psychiatrists); State v. Schneider, 402 N.W.2d 779, 787
(Minn. 1987) (holding communications made to psychiatrist for testimonial purposes not
within privilege because not meant to stay in confidence); State v. Carter, 641 S.W.2d 54,
57 (Mo. 1982) (en banc) (finding that attorney-client privilege does not extend to psychi-
atric experts), cert. denied, 461 U.S. 932 (1983); Granviel v. State, 552 S.W.2d 107, 115-
16 (Tex. Crim. App. 1976) (same), cert denied, 431 U.S. 933 (1977); Pawlyk, 800 P.2d at
347 (noting that "it would be manifestly unjust to permit [the] defendant to assert an
insanity defense, place his mental state directly in issue, and then allow him protection
from discovery of what may be the best evidence, and perhaps the only truly accurate
evidence, relating to his mental state"); Bonds, 653 P.2d at 1035-36 (finding attorney-
client privilege inapplicable regardless of whether defendant uses psychiatric expert).

Commentators express similar concerns. See, eg., Imwinkelried, supra note 100, at 23
(expressing concern that extending privilege to experts "effectively converts a narrow
privilege doctrine into a broad incompetency rule"); Saltzburg, supra note 16, at 635
("When a defendant invokes an insanity defense, she opens the door to as much proof
concerning her mental condition at the relevant time as the prosecution can obtain...").

113. Some fear that, because defense psychiatrists typically interview criminal defend-
ants earlier than other mental health experts, they may therefore be in a better position to
determine each defendant's mental condition at the time of the offense. See Edney, 425 F.
Supp. at 1053 ("[A] psychiatrist seeing defendant.., shortly after the event, may have
much more useful information than would a doctor who saw him much later when treat-
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These arguments, however, have received heavy criticism." 4 In fact, a
broad discovery rule does not promote justice because of its chilling effect
on defendants' incentive to cooperate with experts. 15 Indeed, "[t]he
most powerful legal disincentive to full disclosure is the defendant's fear
that what he [or she] says during the forensic evaluation will be used
against him [or her] in court."' 16 Allowing the government early access
to defendants to conduct its own psychiatric evaluations may overcome
any potential prejudice to the government by non-discovery.'I 7

ment and soothing time may have intervened to change the defendant's reactions.");
Bonds, 653 P.2d at 1035 (finding defense examination more useful to trier of fact because
it occurred earlier when defendant's memory was clearer and before mental condition
may have significantly changed); Saltzburg, supra note 16, at 638-39 (noting same con-
cern). But see Mosteller, supra note 51, at 1679, 1680 & n.372 (doubting whether defense
examination actually occurs at time closer to offense).

Similarly, defendants may have gleaned enough information from prior examinations
to have developed the ability to fool experts into acknowledging a mental disease or de-
fect by the time the government conducts its examination. See Lange, 869 F.2d at 1013
(noting that defendants may manipulate information state receives); Pawlyk, 800 P.2d at
347 (same); Bonds, 653 P.2d at 1035 (concluding that defense-sponsored psychiatric
exam would be more relevant to issue of defendant's sanity than prosecution-sponsored
exam); Saltzburg, supra note 16, at 639-41 (arguing that use of first expert at trial is
justified because defendant will be in better position to convince second expert of mental
defect). But see Pawlyk, 800 P.2d at 353 (Utter, J., dissenting) (noting that "[n]or should
we assume that the defense psychiatrist not called to testify has accurate evidence, while
the prosecution's expert and the defense's testifying expert provide inaccurate informa-
tion").

Finally, defendants may be more cooperative with defense psychiatrists, perhaps deny-
ing the government a "fair opportunity to litigate." Saltzburg, supra note 16, at 636-37;
see also Bonds, 653 P.2d at 1035 (expressing view that defendants will be more coopera-
tive with defense psychiatrists).

114. See, e.g., Pawlyk, 800 P.2d at 356 (Utter, J., dissenting) (finding Professor
Saltzburg's analysis unsupported and unpersuasive); ABA Mental Health Standards,
supra note 16, § 7-3.3 commentary at 86-88 & n.20 (disputing rationales offered to allow
prosecutorial discovery). But see Bonds, 653 P.2d at 1035 (relying on Professor
Saltzburg's "complete and convincing discussion").

115. Courts and commentators favoring prosecutorial discovery ignore its effect on
defense-sponsored examinations. If courts allow the government to utilize the results of
these evaluations, they may suffer the same defects as those of subsequent government-
sponsored examinations. See, e.g., Houston v. State, 602 P.2d 784, 792 (Alaska 1979)
(arguing that defendant will not be candid during examination if aware of possibility of
disclosure); State v. Pratt, 398 A.2d 421, 424-25 (Md. Ct. Spec. App. 1979) (IThe chil-
ling effect [a rule allowing prosecutorial discovery] would have upon a client's willingness
to confide in his attorney or any defense-employed consultants requires that we align
ourselves with the overwhelming body of authority and reject [the rule]."); Carter, 641
S.W.2d at 66 (Seiler, J., dissenting) (characterizing as "unrealistic" assumption that de-
fendants will be as open with prosecution psychiatrists as with defense psychiatrists caus-
ing prosecutorial discovery to have deterrent effect); Pawlyk, 800 P.2d at 356-57 (Utter,
J., dissenting) (noting that client's incentive to be candid will disappear once advised that
communications are discoverable). For a further discussion, see Bonnie & Slobogin,
supra note 12, at 497.

116. Bonnie & Slobogin, supra note 12, at 497.
117. Because the government can conduct its own examinations, non-testifying defense

experts usually are not the only available source of information concerning defendants'
mental states. See Pawlyk, 800 P.2d at 353 (Utter, J., dissenting). But see Saltzburg,
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Prosecutorial discovery, therefore, contravenes both parties' interest in
the fullest exposition of the facts.

Only by eliminating the threat of adversarial discovery can courts en-
sure full disclosure by defendants. The effect is to enable psychiatrists to
render fully informed opinions, thereby enhancing defense attorneys'
ability "to act more effectively, justly, and expeditiously.""'  Courts
must encourage criminal defendants to communicate as openly and hon-
estly with their consulting psychiatrists as with their attorneys; this pro-
motes the truth-seeking function of the adversarial system.' 19

B. The Work Product Doctrine

Some commentators who concede the applicability of the attorney-cli-
ent privilege to communications between defendants and consulting psy-
chiatrists nevertheless challenge whether this protection extends to all
other information cultivated by examining experts.' Under this inter-
pretation, communications between psychiatrists and defense counsel fall
outside the attorney-client privilege, as does all other expert informa-
tion.'21 Rather than extend the attorney-client privilege, courts instead
should turn to the work product doctrine to protect the next link in the
chain of communication between defendants, counsel, and psychiatric
experts.

Attorney consultations with psychiatrists for purposes of determining
the viability of the insanity defense or evaluating mitigating evidence to
present in a capital case should constitute work product. On that basis,
absent extraordinary prosecutorial need or defense waiver, the govern-
ment should not have access to the impressions of experts not ultimately

supra note 16, at 636 ("[T]he prosecution's right to conduct its own psychiatric examina-
tion may not be an adequate substitute for an earlier examination.").

118. United States ex reL Edney v. Smith, 425 F. Supp. 1038, 1046 (E.D.N.Y. 1976),
aff'd without opinion, 556 F.2d 556 (2d Cir.), cert denied, 431 U.S. 958 (1977).

119. The state has an interest in encouraging effective defense preparation to eliminate
frivolous claims. See Pawlyk, 800 P.2d at 353 tUtter, J., dissenting).

120. See Weinstein, supra note 110, 503(a)(3)[01](3) at 503-36 to -38; Imwinkelried,
supra note 100, at 31.

121. Courts have drawn a distinction between information communicated by clients
and information acquired from other sources. In Hickman v. Taylor, 329 U.S. 495
(1947), the Supreme Court addressed this distinction within the attorney-client relation-
ship noting, "the protective cloak of [the attorney-client] privilege does not extend to
information which an attorney secures from a witness while acting for his client in antici-
pation of litigation." IdL at 508; see also Imwinkelried, supra note 100, at 31-32 (discuss-
ing whether expert information other than client communications qualifies for attorney-
client protection).

Commentators distinguish expert information communicated by clients from informa-
tion otherwise known to the expert, such as special knowledge as the result of training or
opinions drawn from the evaluation. See Friedenthal, supra note 110, at 469; Im-
winkelried, supra note 100, at 32-37. This distinction may be artificial, however, given
the interrelationship between clients' statements and experts' conclusions. Indeed, it may
be impossible to separate experts' conclusions from the communications upon which they
are based. See Miller v. District Court, 737 P.2d 834, 837-38 (Colo. 1987) (en banc);
Imwinkeried, supra note 100, at 39-48.

1993]
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used at trial. 122 This rule promotes the goals of the work product doc-
trine by encouraging counsel to pursue all potential lines of defense for
their clients. 12

' Because of the availability of government experts to ex-
amine defendants and to assist the prosecution at trial, no exceptional
circumstances typically exist to overcome the protection of information
generated by non-witness defense psychiatric experts. 24 Thus, denying
the state access to non-witness defense experts will not likely result in
unfairness.

The work product doctrine is a common law privilege intended to pro-
tect from discovery work generated by attorneys in the course of repre-
senting their clients.1 25 The Supreme Court, in Hickman v. Taylor,126

established the work product doctrine in response to discovery issues
confronting civil litigants. The Court has acknowledged that, although
the doctrine "most frequently is asserted as a bar to discovery in civil
litigation ... [its] role in assuring the proper functioning of the criminal
justice system is even more vital."'' 27

The work product doctrine stems from courts' desire to protect trial
preparation materials from discovery by adversarial parties. 28 Protected
work product generally includes the "ideas, theories, and strategy about
a case, reflected in 'interviews, statements, memoranda, correspondence,

122. Commentators agree with this proposition. See, e.g., Blumenson, supra note 11,
at 174 (noting that "a general discovery order compelling disclosure of all witnesses'
statements invades the work-product privilege"); Mosteller, supra note 51, at 1657 (not-
ing that "the values underlying the work product doctrine justify protecting the defense
against expanded discovery of expert preparation not ultimately introduced at trial").

123. In the civil context, by setting "a higher standard for discovery of materials pre-
pared by experts who are not prospective witnesses.... [Federal Rule of Civil Procedure
26(b)(4)(B)] implicitly recognizes that fear of discovery may deter thorough preparation
.... " 8 Charles A. Wright & Arthur R. Miller, Federal Practice and Procedure § 2032
(1970) (citation omitted). This fear is equally present in the criminal context. See Mos-
teller, supra note 51, at 1659 ("[A]t the discovery stage .... the impact of disclosure poses
the most direct threat to vigorous case preparation."). In fact,

[i]f discovery is freely allowed, expert examinations are not likely to be com-
pleted in many situations. Thus, either with or without a discovery right, the
state would not receive the expert opinion. Without the protection, however,
the defense effort will be the poorer, and the adversarial goal of a vigorous de-
velopment of both sides of the issue will suffer.

Id. at 1670 n.335.
124. See Mosteller, supra note 51, at 1662-63 (noting that "[w]hen the expert's opinion

will not be used at trial and other available experts could perform similar tests, the justifi-
cations for allowing broad discovery-allowing adequate preparation by the adversary
and true litigative unfairness-are absent"). But see State v. Pawlyk, 800 P.2d 338, 349
n.4 (Wash. 1990) (en banc) (noting that "it is not merely impracticable for the State to
obtain the facts and opinions on defendant's sanity or insanity which the defense obtains
through such an examination, it is virtually impossible").

125. See Epstein & Martin, supra note 104, at 99-100. Discovery rules have since codi-
fied the privilege. See Fed. R. Civ. P. 26(b)(4)(B); Fed R. Crim. P. 16(a)(2), (b)(2).

126. 329 U.S. 495 (1947).
127. United States v. Nobles, 422 U.S. 225, 238 (1975); see also Epstein & Martin,

supra note 104, at 105 (noting superior importance of work product doctrine in criminal
cases).

128. See Epstein & Martin, supra note 104, at 99; Mosteller, supra note 51, at 1659.
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briefs, mental impressions, personal beliefs, and countless other tangible
and intangible ways.' "29 The privilege gives attorneys the freedom to
prepare cases and strategize in private, 30 thus promoting the generation
of material for use at trial 31 and encouraging innovative approaches to
case preparation and presentation.13 2 Unlike the attorney-client privi-
lege, however, work product immunity is qualified.133

Given attorneys' reliance on agents, 34 the doctrine may extend to
work generated by counsel in conjunction with third persons hired to
assist in trial preparation. 35 Under an agency theory, the creative work
product of experts hired to assist attorneys in trial preparation thus may
qualify for work product protection.' 36 Whether the privilege protects
this information again depends on striking a balance between criminal
defendants' interest in avoiding adversarial intrusion and the fact-finders'
interest in discovering potentially probative evidence. 37

Federal Rule of Civil Procedure 26(b)(4)(B) protects information culti-
vated by experts retained in anticipation of civil litigation but not ex-
pected to testify in court.' 3  The Federal Rules of Criminal Procedure
have yet to incorporate this restriction on prosecutorial discovery. A
small number of defendants have argued, with limited success, that the
work product doctrine protects both communications between defense
counsel and non-witness psychiatric experts and all material developed
by experts in anticipation of litigation, unless used at trial.' 9 Courts

129. See Saltzburg, supra note 16, at 613 (footnote omitted).
130. See Hickman v. Taylor, 329 U.S. 495, 510-11 (1947); Saltzburg, supra note 16, at

614.
131. See Imwinkelried, supra note 100, at 37.
132. See Mosteller, supra note 51, at 1662.
133. See Epstein & Martin, supra note 104, at 130. Whether courts shield attorney

work product from discovery depends on the material and on the adversarial need. See
id. at 99.

134. See supra notes 108-10 and accompanying text.
135. See United States v. Nobles, 422 U.S. 225, 238-39 (1975); Saltzburg, supra note

16, at 615.
136. See Nobles, 422 U.S. at 238-39; Imwinkelried, supra note 100, at 37-38.
137. See Epstein & Martin, supra note 104, at 99. For a discussion of the balancing

test used by the Hickman Court, see Dale G. Wills, Note, Waiver of the Work Product
Immunity, 1981 U. Ill. L. Rev. 953, 961 (1981).

138. This rule reads:
A party may discover facts known or opinions held by an expert who has been
retained or specially employed by another party in anticipation of litigation or
preparation for trial and who is not expected to be called as a witness at trial,
only as provided in Rule 35(b) or upon a showing of exceptional circumstances
under which it is impracticable for the party seeking discovery to obtain facts or
opinions on the same subject by other means.

Fed. R. Civ. P. 26(b)(4)(B). The need to encourage thorough case preparation justifies
the limitations placed on adversarial discovery of non-witness experts in the civil context.
See Fed. R. Civ. P. 26(b)(4)(B) advisory committee's note; Mosteller, supra note 51, at
1663-64. The Federal Rules of Civil Procedure reduce potential unfairness resulting from
nondisclosure by allowing discovery of non-testifying experts upon a showing of excep-
tional circumstances. See Fed. R. Civ. P. 26(b)(4)(B).

139. See eg., State v. Carter, 641 S.W.2d 54, 59 (Mo. 1982) (en banc) (summarily
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typically have refused to extend the full protections of Federal Rule of
Civil Procedure 26(b)(4)(B) to experts consulted in the criminal
setting.'4o

Because criminal defendants face more serious penalties, the work
product privilege in the criminal context should embrace the require-
ments and limitations of the civil rule.'4 1 Under this analysis, courts
should apply the specific protection afforded information developed by
experts consulted in civil cases to evidence developed by experts con-
sulted in criminal cases. This calls for courts and legislatures to redefine
the work product doctrine in the criminal setting to protect opinions gen-
erated by non-witness defense experts absent extraordinary prosecutorial
need or defense waiver. 142

C. Waiver

The concept of waiver typically leads one to envision a voluntary relin-
quishment of a known right.143 Courts, however, often deny defendants
common law privilege protections based on conduct alone, whether de-
fendants intend to forsake that protection. 4 One commentator suggests

dismissing work product claim as meritless), cert. denied, 461 U.S. 932 (1983); State v.
Pawlyk, 800 P.2d 338, 348-50 (Wash. 1990) (en banc) (recognizing work product doc-
trine has some application and may protect communications between defense counsel and
expert but does not preclude discovery).

140. See Pawlyk, 800 P.2d at 348-49. Commentators agree that the common law priv-
ilege protects consulting experts only in the civil context. See Edward A. Tomlinson,
Constitutional Limitations on Prosecutorial Discovery, 23 San Diego L. Rev. 993, 1050
(1986).

141. The extent of criminal discovery was the subject of a lecture given by Justice
William Brennan in 1989. See William J. Brennan, Jr., The Criminal Prosecution: Sport-
ing Event or Quest for Truth? A Progress Report, 68 Wash. U. L.Q. 1 (1990) (Tyrell
Williams Memorial Lecture delivered March 8, 1989). Justice Brennan argued that civil
and criminal discovery should be coextensive given the importance of criminal defend-
ants' liberty interest. See id. at 12.

142. See Carter, 641 S.W.2d at 64 (Seiler, J., dissenting); Pawlyk, 800 P.2d at 357-59
(Utter, J., dissenting); Mosteller, supra note 51, at 1661-63.

143. See Richard L. Marcus, The Perils of Privilege: Waiver and the Litigator, 84
Mich. L. Rev. 1605, 1617 (1986). Defendants waive any attorney-client protection by
calling examining psychiatrists to testify or by relying on non-witness experts' reports at
trial. See, e.g., United States v. Alvarez, 519 F.2d 1036, 1046 (3d Cir. 1975) (holding that
defendant waived privilege by calling expert as witness); Houston v. State, 602 P.2d 784,
792 (Alaska 1979) (holding that defendant waived privilege when testifying expert relied
on report of non-testifying expert); State v. Pratt, 398 A.2d 421, 424 (Md. 1979) (holding
that defendant may expressly or impliedly waive right to confidentiality); McCormick on
Evidence, supra note 105, § 93 at 130 (stating that court may find waiver by words or
conduct expressing intent to relinquish or by partial disclosure); Bonnie & Slobogin,
supra note 12, at 497 (noting that defense waives privilege by presenting expert testimony
as part of case); Mosteller, supra note 51, at 1673 n.345 (noting that waiver occurs when
defendant voluntarily reveals confidential communication); Wills, supra note 137, at 964
(same). In addition, the ABA Standards also provide for waiver if the defendant exhibits
bad faith by securing evaluations from every qualified expert. See ABA Mental Health
Standards, supra note 16, § 7-3.3(b)(ii).

144. See Epstein & Martin, supra note 104, at 60 (noting that "waiver occurs even
when the client does not understand that the effect of his [or her] action is to forfeit the
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that when "waiver is appropriately defined, legitimate defense interests
can be protected while maintaining discovery for information that may
be presented at trial as to which advance notice is critical."' 45 Unless
defendants make use of protected material," the decision to raise the
insanity defense should not constitute a waiver of either the attorney-
client privilege or the work product immunity. Nevertheless, whether
defendants waive either the attorney-client privilege or the work product
protection by presenting any evidence on the issue of sanity is
unresolved. 1 47

To decide whether the assertion of insanity effectuates a waiver of priv-
ilege, both attorney-client and work product, courts balance the benefit
of the privilege against the public interest in full disclosure of pertinent
information regarding defendants' mental health.'48 Some courts have
held that merely by asserting the insanity defense, criminal defendants
waive all claims of privilege with respect to any prior psychiatric evalua-
tions.149 In United States ex rel. Edney v. Smith, 5 0 for example, Judge
Weinstein found the privileges waived based on "considerations of fair-

privilege"); Mosteller, supra note 51, at 1679 n.369 ("'[W]hen the defendant introduces
his [or her] expert's testimony... [w]hat occurs is surely no waiver in the ordinary sense
of a known and voluntary relinquishment, but rather merely the product of the court's
decree that the act entails the consequence-a decree that remains to be justified.' ")
(quoting United States v. Byers, 740 F.2d 1104, 1113 (D.C. Cir. 1984)).

145. Mosteller, supra note 51, at 1664. Waiving the attorney-client privilege does not
automatically waive the work product protection. See Epstein & Martin, supra note 104,
at 153-54. For a lengthy analysis of the waiver doctrine, see Marcus, supra note 143.

146. As discussed, defendants waive privileges by using protected material at trial. See
supra note 143 and accompanying text; ABA Mental Health Standards, supra note 16,
§ 7-3.3(b)(i)(B); Blumenson, supra note 11, at 174; Mosteller, supra note 51, at 1672-73 &
n.344.

147. Compare United States v. Alvarez, 519 F.2d 1036, 1046 (3d Cir. 1975) (finding no
waiver of privilege by raising of defense) with United States ex reL Edney v. Smith, 425 F.
Supp. 1038, 1052-53 (E.D.N.Y. 1976) (finding waiver), aff'd without opinion, 556 F.2d
556 (2d Cir.), cert. denied, 431 U.S. 958 (1977).

148. See Austin v. Alfred, 788 P.2d 130, 134 (Ariz. Ct. App. 1990) (balancing compet-
ing interests and finding waiver of any applicable privileges); People v. Knuckles, 589
N.E.2d 1080, 1085 (IlM. App. Ct. 1992) (holding no waiver of attorney-client privilege
regarding defendant's communications with psychiatrist because adverse impact of
waiver on defendant outweighed public interest); see also Wills, supra note 137, at 961
(balancing invasion privacy interests against public policy demands).

149. See, e.g., Caesar v. Mountanos, 542 F.2d 1064, 1070 (9th Cir. 1976) (holding that
plaintiff could not rely on privilege because she placed her mental and emotional health at
issue and breached confidential relationship), cerL denied, 430 U.S. 954 (1977); Edney,
425 F. Supp. at 1052 (holding that defendant waived privilege by invoking insanity de-
fense); Houston v. State, 602 P.2d 784, 792 (Alaska 1979) (finding that defendant waived
attorney-client protection); Austin, 788 P.2d at 135 (holding waiver necessary to provide
fact-finder adequate access to available evidence); Singleton v. State, 522 P.2d 1221 (Nev.
1974) (holding that defendant waived privilege as to former attorney by calling other
former attorneys to testify on mental health issues); State v. Bonds, 653 P.2d 1024, 1035
(Wash. 1982) (en banc) (holding waiver necessary in light of public interest in full disclo-
sure), cert. denied, 464 U.S. 831 (1983).

150. 425 F. Supp. 1038 (E.D.N.Y. 1976), aff'd without opinion, 556 F.2d 556 (2d Cir.),
cert denied, 431 U.S. 958 (1977).

19931
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ness and the salutary concept that the [court] should have adequate ac-
cess to as much of the available psychiatric testimony as possible where
the defendant's mental state is in issue."1' 1 Other courts have held that
criminal defendants do not waive any and all privileges by raising a
mental health defense. 15 2 In United States v. Alvarez,"s3 the Third Cir-
cuit rejected the waiver argument, holding that the rule impermissibly
infringes on defense counsels' ability and inclination to adequately pre-
pare a defense. 154

As shown, courts have generally restricted their analysis of
prosecutorial discovery of non-witness defense psychiatric expert infor-
mation to common law privilege doctrines. 55 This approach reflects a
judicial reluctance to extend or create new constitutional rights and rem-
edies, 156 as well as a desire to retain the flexibility afforded by alternate
decision-making bases. 157 When courts interpret privilege law to allow
prosecutorial access to evidence cultivated by non-witness defense ex-

151. Id. at 1049. Nevertheless, the court admitted that this evidentiary rule may well
prejudice the defendant. See id. at 1054.

152. See, e.g., United States v. Alvarez, 519 F.2d 1036, 1046 (3d Cir. 1975) (finding no
waiver); United States v. Layton, 90 F.R.D. 520, 525 (N.D. Cal. 1981) (holding that
waiver requires specific disclosure of significant part of privileged communication and
that attorney-client privilege shields communications even if psychotherapist-patient
privilege is inapplicable); People v. Lines, 531 P.2d 793, 802-03 (Cal. 1975) (finding argu-
ment for waiver unpersuasive); Miller v. District Court, 737 P.2d 834, 837-38 (Colo.
1987) (en banc) (holding waiver of privilege by assertion of insanity defense would ad-
versely affect counsel's willingness and ability to explore insanity defense); People v.
Knuckles, 589 N.E.2d 1080, 1085-86 (Il. App. Ct. 1992) (noting that "holding that the
privilege is waived ... would have a substantial adverse impact upon defense counsel's
ability to explore and prepare an insanity defense").

153. 519 F.2d 1036 (3d Cir. 1975).
154. See id. at 1047 ("[W]e reject the contention that the assertion of insanity at the

time of the offense waives the attorney-client privilege with respect to psychiatric consul-
tations made in preparation for trial.").

155. See supra part II; see also Lange v. Young, 869 F.2d 1008, 1013 (7th Cir.) ("Wis-
consin's limitation upon the scope of the attorney-client privilege does not violate the
Sixth Amendment."), cert. denied, 490 U.S. 1094 (1989); Noggle v. Marshall, 706 F.2d
1408, 1414 (6th Cir.) (noting that "the guarantee of effective counsel does not insulate
from disclosure, on the issue of a defendant's sanity, the opinion of a medical expert who
was retained by the defense as a potential witness"), cert. denied, 464 U.S. 1010 (1983);
United States ex rel. Edney v. Smith, 425 F. Supp. 1038, 1054 (E.D.N.Y. 1976) (declining
to elevate attorney-psychiatrist-client privilege to constitutional status), aff'd without
opinion, 556 F.2d 556 (2d Cir.), cert. denied, 431 U.S. 958 (1977); Alvarez, 519 F.2d at
1036 (extending protection solely on privilege grounds); State v. Carter, 641 S.W.2d 54,
59 (Mo. 1982) (en banc) (finding no Sixth Amendment violation), cert. denied, 461 U.S.
932 (1983). But see State v. Mingo, 392 A.2d 590, 595 (N.J. 1978) (holding that state's
conditional discovery rule violated defendant's constitutional right to effective
assistance).

156. The Supreme Court has held that lower courts should avoid reaching a constitu-
tional issue if the case can be decided on other grounds. See Edward J. DeBartolo Corp.
v. Florida Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988); NLRB
v. Catholic Bishop, 440 U.S. 490, 500 (1979).

157. See Edney, 425 F. Supp. at 1054 ("[I]t seems undesirable . . . to canonize the
majority rule.., and freeze it into a constitutional form not amenable to change by rule,
statute, or further case-law development.").
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perts, however, this flexibility and judicial discretion may endanger crim-
inal defendants' constitutional rights.

IV. THE CONSTITUTIONAL IMPLICATIONS OF PROSECUTORIAL
DISCOVERY IN LIGHT OF AKE V. OKLAHOMA

By establishing criminal defendants' due process right to psychiatric
experts to aid in the preparation and presentation of a mental health de-
fense, Ake v. Oklahoma I" raised the narrow issue of access to defense
expert assistance to a constitutional level."5 9 The Ake Court did not indi-
cate, however, whether communications arising from that relationship
are also constitutionally protected from prosecutorial discovery. '" As a
result, courts both before and after Ake have refused to credit constitu-
tional arguments when deciding whether to allow prosecutorial discovery
and use of defense consultations with psychiatric experts. 61 As one
commentator notes, "[s]ince attorney-client-psychiatrist communications

158. 470 U.S. 68 (1985).
159. TheAke Court firmly grounded its holding in due process. See id. at 86-87. Nev-

ertheless, Ake also implicates the Sixth Amendment by emphasizing the needs of indigent
defendants in the adversary process and by stressing defendants' rights to the tools that
would enable the effective presentation of a defense. See id. at 77. Thus, it has been
suggested that the Sixth Amendment right to effective assistance of counsel may also
include the right to mental health experts if defense counsel believe that psychiatric eval-
uations may support a viable defense. See, eg., Bonnie & Slobogin, supra note 12, at 497
(noting that Sixth Amendment "entitles a defendant to a competent forensic evaluation
for the purpose of assisting ... in exploring and presenting any available defense based on
psychological aberration"); Decker, supra note 24, at 593-94 (arguing that Sixth Amend-
ment entitles indigents to any assistance counsel would require); Harris, supra note 42, at
766 n.28 (suggesting that Sixth Amendment might support right to psychiatric expert
assistance); Mosteller, supra note 51, at 1664 ("The sixth amendment right to effective
assistance of counsel should independently provide protection for defense experts in ap-
propriate situations."); Goodman, supra note 42, at 724-25 (comparing defendants' right
to counsel to their right to psychiatric expert under "functional analysis"). For a further
discussion of Ake, see supra part I.B.

160. The constitutional implications of prosecutorial discovery of unfavorable defense
psychiatric experts are paramount given that this issue frequently arises in petitions for
federal habeas corpus relief. See, e.g., Lange v. Young, 869 F.2d 1008, 1014 (7th Cir.)
(refusing to grant writ after finding no constitutional violation), cert. denied, 490 U.S.
1094 (1989); Noggle v. Marshall, 706 F.2d 1408, 1415-16 (6th Cir.) (same), cert. denied,
464 U.S. 1010 (1983); Granviel v. Estelle, 655 F.2d 673, 682 (5th Cir. Sept. 1981) (finding
itself bound by Texas privilege law and denying writ), cerL denied, 455 U.S. 1003 (1982);
United States ex reL Edney v. Smith, 425 F. Supp. 1038, 1055 (E.D.N.Y. 1976) (finding
itself bound by New York privilege law and denying writ), aff'd without opinion, 556
F.2d 556 (2d Cir.), cert denied, 431 U.S. 958 (1977).

161. See, e.g., Lange, 869 F.2d at 1013 (noting that even if allowing defense psychia-
trist to testify for state violated attorney-client privilege, no constitutional violation oc-
curred); Noggle, 706 F.2d at 1410 (finding that medical experts' testimony revealing
defendant's incriminating statements did not violate Sixth Amendment right to counsel);
Granviel, 655 F.2d at 683 (denying defendant habeas relief on either attorney-client or
Sixth Amendment grounds); Edney, 425 F. Supp. at 1044 (noting that prosecutorial dis-
covery may be unwise as matter of evidentiary policy, but is not necessarily unconstitu-
tional). One commentator remarks, "[i]f you're thinking about attaching . . . [a
constitutional] argument.., forget it-these too have routinely been rejected." Phelan,
supra note 110, at 13.
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are not protected elsewhere, the only recourse may be to directly chal-
lenge the constitutionality of such a holding once again."'1 62 The Ake
decision provides the basis for just such an endeavor.

As shown, the attorney-client privilege and the work product doctrine
together protect all material arising out of defense consultations with
psychiatric experts for purposes of litigation. 163 These common law priv-
ileges may implicate the Sixth Amendment guarantee of effective assist-
ance of counsel.I 64 While never formally extending constitutional
protection to attorney-client communications, the Supreme Court has in-
dicated that government interference in the attorney-client relationship
may violate the Sixth Amendment.1 65 Lower courts and commentators
have found that the Sixth Amendment may provide a constitutional basis

162. Mary D. Wright, Casenote, State v. Carter: Narrowing the Attorney-Client Privi-
lege: A Crippling Blow to the Insanity Defense, 51 UMKC L. Rev. 386, 398 (1983).

163. See supra part III.A-B.
164. The Sixth Amendment guarantees criminal defendants the right to explore and

present a defense by ensuring equal access to the courts through various procedural pro-
tections. See U.S. const. amend. VI. The Sixth Amendment reads in full:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be con-
fronted with the witnesses against him; to have compulsory process for ob-
taining witnesses in his favor, and to have the Assistance of Counsel for his
defence.

Id. This guarantee is a fundamental right made applicable to the states by the Fourteenth
Amendment. See Gideon v. Wainwright, 372 U.S. 335, 342 (1963).

The Supreme Court has held that procedural protections are of little use to criminal
defendants without counsel to enforce them. See Penson v. Ohio, 488 U.S. 75, 84 (1988).
The Court has interpreted this guarantee of counsel to mean the right to effective repre-
sentation. See McMann v. Richardson, 397 U.S. 759, 771 (1970); Powell v. Alabama,
287 U.S. 45, 58 (1932). This interpretation both ensures fair trials with just resolutions
and preserves the "proper functioning of the adversarial process." Strickland v. Wash-
ington, 466 U.S. 668, 686 (1984).

165. In Strickland, the Supreme Court held that the "[g]overnment violates the right
to effective assistance when it interferes in certain ways with the ability of counsel to
make independent decisions about how to conduct the defense." 466 U.S. at 686. Simi-
larly, the Court has considered significant interferences with counsel's ability to defend to
be Sixth Amendment violations. See, e.g., Maine v. Moulton, 474 U.S. 159 (1985) (hold-
ing that government violated Sixth Amendment by recording conversations between de-
fendant and co-defendant who was acting as state agent); Geders v. United States, 425
U.S. 80 (1976) (holding that court denied defendant effective assistance by preventing
defense counsel and defendant from consulting during overnight recess); Herring v. New
York, 422 U.S. 853 (1975) (holding that court violated Sixth Amendment by denying
defense right to summation at bench trial); Brooks v. Tennessee, 406 U.S. 605 (1972)
(holding that rule requiring defense to testify first or not at all violated Sixth Amend-
ment); O'Brien v. United States, 386 U.S. 345 (1967) (per curiam) (holding that govern-
ment violated Sixth Amendment by overhearing telephone conversation between counsel
and defendant); Massiah v. United States, 377 U.S. 201 (1964) (holding that use of de-
fendant's incriminating words deliberately elicited in absence of counsel violated Sixth
Amendment); Ferguson v. Georgia, 365 U.S. 570 (1961) (holding that ban on direct ex-
amination of defendant violated Sixth Amendment); see also Maness v. Meyers, 419 U.S.
449, 472 (1975) (Stewart, J., concurring) (referring to "constitutionally protected attor-
ney-client relationship").
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for the attorney-client privilege.166 Similarly, the Sixth Amendment also
may support the work product doctrine.' 67

Prosecutorial discovery of information developed by non-testifying de-
fense experts thus may infringe impermissibly upon criminal defendants'
Sixth Amendment rights by interfering significantly with counsels' ability

166. See, e.g., United States v. Bell, 776 F.2d 965, 971 (11th Cir. 1985) (applying attor-
ney-client privilege in conjunction with Sixth Amendment to affirm dismissal of indict-
ment), cert denied, 477 U.S. 904 (1986); United States v. Blasco, 702 F.2d 1315, 1329
(11th Cir.) (extending Sixth Amendment to attorney-client privilege), cert. denied, 464
U.S. 914 (1983); United States v. Melvin, 650 F.2d 641, 645 (5th Cir. Unit B July 1981)
("A communication is protected by the attorney-client privilege-and we hold today is
protected from government intrusion under the Sixth Amendment-if it is intended to
remain confidential and was made under such circumstances that it was reasonably ex-
pected and understood to be confidential."); Beckler v. Superior Court, 568 F.2d 661, 663
n.3 (9th Cir. 1978) (expressing view that attorney-chent privilege may implicate Sixth
Amendment); United States v. Levy, 577 F.2d 200, 209 (3d Cir. 1978) (noting that "free
two-way communication between client and attorney is essential if the professional assist-
ance guaranteed by the sixth amendment is to be meaningful"); United States v. Rosner,
485 F.2d 1213, 1224 (2d Cir. 1973) (noting that "the essence of the Sixth Amendment
right is... privacy of communication with counsel"), cer denied, 417 U.S. 950 (1974);
State v. Pratt, 398 A.2d 421, 423 (Md. 1979) ("While never given an explicit constitu-
tional underpinning, the fattomey-cient] privilege is ... closely tied to the federal...
constitutional guarantees of effective assistance of counsel and could, if limited too se-
verely, make these basic guarantees virtually meaningless."). But see United States ex reZ
Edney v. Smith, 425 F. Supp. 1038, 1054-55 (E.D.N.Y. 1976) (refusing to consider attor-
ney-client privilege as constitutional matter), aff'd without opinion, 566 F.2d 556 (2d
Cir.), cert denied, 431 U.S. 958 (1977); State v. Pawlyk, 800 P.2d 338, 345 (Wash. 1990)
(en banc) ("We do not agree that the attorney-client privilege is of constitutional dimen-
sion.").

Commentators support this interpretation. See, eg., Saltzburg, supra note 16. at 603
("Although the privilege is not mentioned explicitly in the Constitution, the right to
counsel guaranteed by the sixth amendment arguably may extend constitutional protec-
tion to much of the present scope of the privilege."); Joshua T. Friedman, Note, The
Sixth Amendment, Attorney-Client Relationship and Government Intrusions: Who Bears
the Unbearable Burden of Proving Prejudice?, 40 Wash. U. J. Urb. & Contemp. L. 109,
110 (1991) ("Communication between the defendant and counsel must remain confiden-
tial for the right to counsel to have any meaning."); Richard Hempfling, Comment, The
Sixth Amendment Implications of a Government Informer's Presence at Defense Meetings,
9 U. Dayton L. Rev. 535, 541 (1984) (noting that communications usually protected by
attorney-client privilege should also be protected by Sixth Amendment); David R. Lurie,
Note, Sixth Amendment Implications of Informant Participation in Defense Meetings, 58
Fordham L. Rev. 795, 801-02 (1990) ("The sixth amendment. .. strictly limits a govern-
ment investigator's ability to interfere with attorney client communications .. "); Note,
Government Intrusions into the Defense Camp: Undermining the Right to Counsel, 97
Harv. L. Rev. 1143, 1145 (1984) (arguing that Sixth Amendment "subsumes the attor-
ney-client privilege"); Note, The Attorney-Client Privilege: Fixed Rules. Balancing and
Constitutional Entitlement, 91 Harv. L. Rev. 464, 485-86 (1977) (noting importance of
attorney-client privilege to Sixth Amendment).

167. See Blumenson, supra note 11, at 174 (noting that "'the (work product] doctrine
is a component of the sixth amendment right to counsel and therefore immune from
legislative or judicial invasion' ") (quoting Nicholas R. Allis, Limitations on Prosecutorial
Discovery of the Defense Case in Federal Courts: The Shield of Confidentiality, 50 S. Cal.
L. Rev. 461, 507-10 (1977)); Mosteller, supra note 51, at 1663 ("The work product doc-
trine, as applied to defense preparation, rests on values that support broader protections
for the defense than to the prosecution. These include the constitutional right to effective
assistance of counsel...").
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to investigate and present the insanity defense.' 68 The threat of adver-
sarial discovery places criminal defense attorneys in a difficult dilemma.
On one hand, by pursuing a mental health defense through court-ap-
pointed psychiatric experts, counsel risk creating witnesses for the prose-
cution.' 69  On the other hand, counsel risk violating the Sixth
Amendment by failing to investigate this line of defense. °7 0 The obvious
chilling effect upon defense attorneys' willingness to investigate and pur-
sue the insanity defense for their clients conflicts with the policies under-
lying the Sixth Amendment.' 7 1 In addition, risk of disclosure diminishes

168. As one commentator notes, "[u]nless we are only cynically guaranteeing a right to
effective assistance of counsel, the sixth amendment must protect counsel's ability to in-
vestigate and prepare a defense without the fear that any misstep may help convict the
defendant." Mosteller, supra note 51, at 1573.

169. See, e.g., United States v. Alvarez, 519 F.2d 1036, 1041 (3d Cir. 1975) (prosecu-
tion called defense psychiatrist to testify for government at trial); Miller v. District Court,
737 P.2d 834, 838 (Colo. 1987) (en banc) (noting that "[d]efense counsel should not run
the risk that a psychiatrist who is consulted to prepare for trial may be forced to become
an involuntary prosecution witness"); State v. Craney, 347 N.W.2d 668, 671 (Iowa) (state
used defense expert in case-in-chief), cert. denied, 469 U.S. 884 (1984); State v. Carter,
641 S.W.2d 54, 56 (Mo. 1982) (en banc) (state called non-testifying defense expert to
rebut insanity defense), cert. denied, 461 U.S. 932 (1983); State v. Bonds, 653 P.2d 1024,
1034-36 (Wash. 1982) (en banc) (defense expert allowed to testify for state to rebut in-
sanity defense), cert. denied, 464 U.S. 831 (1983); Phelan, supra note 110, at 10 (noting
that discovery forces counsel to "run the risk that a psychiatric expert hired to give ad-
vice on the defendant's mental condition may be forced to be an involuntary government
witness"). But see Lange v. Young, 869 F.2d 1008, 1013 (7th Cir.) (noting that "the
possibility that the defendant might 'create' evidence for the government is a risk that the
defendant must accept in order to pose the defense"), cert. denied, 490 U.S. 1094 (1989).
This may prejudice defendants in the eyes of the jury. See, e.g., State v. Moore, 609 P.2d
866, 869 (Or. Ct. App. 1980) (noting that prosecution intentionally brought adverse na-
ture of defense expert's opinion to jury's attention); see also Lange, 869 F.2d at 1014
(noting that jury may be unduly prejudiced if told that psychiatrist was originally em-
ployed by defense).

Discovery may also cause defendants to unwittingly assist the prosecution in discharg-
ing its burden of proof on the issue of sanity. See, e.g., Alvarez, 519 F.2d at 1047 (noting
that "[tihe attorney should not be inhibited from consulting one or more experts, with
possibly conflicting views, by the fear that in doing so he [or she] may be assisting the
government in meeting its burden of proof"); State v. Pratt, 398 A.2d 421, 425 (Md. Ct.
Spec. App. 1979) (noting that "fain additional consequence of [discovery] ... is that the
defense, in essence, would be required to assist the prosecution in discharging its burden
of proof"); Mosteller, supra note 51, at 1663 (noting that privileges should be broadly
construed when applied to defense preparation given "the absence of a due process re-
sponsibility to provide information helpful to the prosecution").

170. See, e.g., Wood v. Zahradnick, 578 F.2d 980, 982 (4th Cir. 1978) (finding failure
of defense counsel to explore possibility of insanity defense deprived defendant of effective
assistance); United States v. Fessel, 531 F.2d 1275, 1278-79 (5th Cir. 1976) (same);
Brooks v. Texas, 381 F.2d 619, 625 (5th Cir. 1967) (same).

171. In Smith v. Murray, 477 U.S. 527 (1986), the Supreme Court recognized that the
possibility that the defense psychiatrist might later testify against the defendant raised
real concerns regarding its "effect of foreclosing meaningful exploration of psychiatric
defenses." Id. at 538. Lower courts and commentators also have expressed concern re-
garding the chilling effect of discovery. See, e.g., Houston v. State, 602 P.2d 784, 791-92
(Alaska 1979) (noting likelihood that discovery will inhibit defense counsel's effort tc
become fully informed); State v. Pawlyk, 800 P.2d 338, 351 (Wash. 1990) (en bane) (Ut.
ter, J., dissenting) (noting that "counsel will often refrain from consulting experts whc
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defendants' willingness to cooperate with counsel and psychiatric ex-
perts.' 72 The rationale supporting the Sixth Amendment right to effec-
tive assistance of counsel thus "is fundamentally in conflict with a system
that requires counsel to provide the government with the product of his
(or her] efforts when they prove damaging to the defense."' 73

CONCLUSION

Courts should prohibit prosecutorial discovery and use of information
generated by non-witness psychiatric experts consulted by criminal de-
fendants in the course of preparing for trial or a capital sentencing pro-
ceeding. The attorney-client privilege protects communications between
clients and experts. The work product doctrine protects communications
between experts and defense counsel and all other expert information.
Additionally, the mere assertion of the insanity defense at trial should
not constitute a waiver of these privileges. Finally, a broad rule granting
prosecutorial discovery of information cultivated by non-testifying ex-
perts appointed pursuant to Ake v. Oklahoma '74 potentially violates
criminal defendants' Sixth Amendment right to effective assistance of
counsel.

might be inclined to find sanity in their clients"); Mosteller, supra note 51. at 1666 (not-
ing that "courts are concerned about a potential 'chilling' effect upon counsel's efforts in
general. . ."). But see Lange, 869 F.2d at 1013 (finding "[t]hat defense counsel's efforts
will be 'chilled' because a defense psychiatrist may be called by the government is, quite
simply, difficult to believe").

172. See supra notes 115-16 and accompanying text.
173. Mosteller, supra note 51, at 1573; see also United States v. Alvarez, 519 F.2d

1036, 1046 (3d Cir. 1975) ("[A] rule [allowing discovery] would. . . have the inevitable
effect of depriving defendants of the effective assistance of counsel in such cases.").

174. 470 U.S. 68 (1985).
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