








1010 FORDHAM URBAN LAW JOURNAL [Vol. XXX

Wright is quick to respond. “Judge, on second thought, we’d like
to offer a plea to disorderly conduct and recommend a sentence of
eight hours of community service, which I think will send a strong
message to Mr. Rojas about the impact of his behavior.”

After conferring with his client, Mr. Rojas’s defense attorney ac-
cepts the offer. “Very well,” Judge Green announces and engages
the defendant in the required plea colloquy. Mr. Rojas acknowl-
edges the court’s power in this regard and admits that he has
painted the term “Y2K” on the side of a delivery truck.

Before imposing sentence, Judge Smith reviews background in-
formation about Mr. Rojas on her computer screen. She sees he
has no prior criminal record and lives with his parents in an apart-
ment in the next town.

Judge Green admonishes Mr. Rojas: “Do you realize the extent
to which graffiti harms this part of town? Business-owners cannot
afford to keep cleaning up after people like you who decide they
want to destroy property. If these businesses are driven out of
downtown we all suffer—including people like you and your family
who don’t live here. 1 am very tempted to hit you with a much
harsher sentence than the one the government has recommended.
But I will stick with the district attorney’s proposal—eight hours of
community service—because according to your record this is your
first offense. Mr. Rojas, I certainly hope that we don’t ever see you
again, because if there is a next time you’ll be seeing jail time. I
hope doing community service work to pay back the community
makes you think twice before you commit another crime here.”

Later that day, Mr. Rojas is taken by the community service co-
ordinator with a group of defendants to start his community service
time. Transported in a van that says “Justice at Work” on the side
and wearing orange jumpsuits, the defendants are delivered to the
area of downtown where Mr. Rojas was arrested and required to
paint over graffiti.

ILLusTRATION FOUR

Since the last advisory board meeting, Aaron Alston, the court’s
community mediation specialist, has worked to create the restora-
tive justice sentencing option for “johns.” This sanction—which
the court is calling a community impact panel—requires defend-
ants convicted of solicitation to participate in a facilitated conver-
sation with selected members of the community for two hours.
Unlike other victim-offender panels, it is not voluntary. Unlike
other restorative justice groups, the goal is not for the community
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to fashion a sentence. The plan is to have three defendants and
three community members take part in each meeting. All panel
conversations would have certain parameters—the community
would let the offenders know how they have affected the commu-
nity; the offenders would be permitted to respond, to apologize,
and to explain what draws people to commit crime in the area.
And, each conversation would be facilitated by Mr. Alston to en-
sure that each party has an opportunity to be heard, the conversa-
tions are respectful, and they do not stray off point.

Recently, attorneys assigned to the Community Court met with
Judge Green and court administrators to learn more about the new
sanction. At the meeting, Judge Green suggested the prosecutor’s
office might offer the new sanction as part of its plea agreements;
the office of the public defender was asked if it would keep an
open mind and encourage clients to participate in the panel. The
defense bar expressed concern that such sanctions were equivalent
to public shaming and that defendants might make potentially
damaging statements in the sessions. Judge Green assured defense
counsel that the sessions would be private—only the participants
and court staff would be present—and that the information dis-
closed in the conversations would not be used against the defen-
dant by the court. Despite the judge’s assurances, the defense bar
did not whole-heartedly welcome the new sentencing option.

Today, Judge Green is handling the first solicitation case to reach
the court after the creation of the community impact panel: State v.
Ronald Slip. As Mr. Slip is brought out of the lock up, Judge
Green reviews the information on her computer screen. According
to the criminal complaint, Mr. Slip was arrested at the corner of
Park and Main—the very area that community members talked
about during the last advisory panel meeting—for soliciting sex for
money from an undercover police officer.

“Your honor,” says the Assistant District Attorney assigned to
the court, “If Mr. Slip pleads guilty to solicitation in this matter, we
will not seek jail time. Rather, we would recommend that he par-
ticipate in the new impact panel program that the Court has
established.”

Judge Green knows that Mr. Slip, with no prior criminal record,
would not be sentenced to jail time under any circumstance. It is
likely that his defense attorney, Susan Jones, has already informed
him of this. If Mr. Slip refuses the plea offer, his case would be
adjourned to the centralized court. However, Ms. Jones knows
that requesting an adjournment of the case to the centralized
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docket for further proceedings would require Mr. Slip to make ad-
ditional trips to court, particularly if he ultimately proceeds to trial.
These trips would occur during business hours and would require
time off from work for the defendant. Any failure to appear would
result in the issuance of a warrant—and a stiffer sentence should
Mr. Slip be re-arrested. Given her knowledge of these factors,
Judge Green thinks it is likely this defendant will enter a guilty plea
today in order to quickly put this matter behind him.

However, defense attorney Jones objects to the prosecutor’s rec-
ommendation. “Your honor, I’'m not sure I feel comfortable coun-
seling my client about whether he should take part in this new
experimental sentence being offered. I understand what it is, but
there still seem to be a number of unknowns involved.”

In response, Judge Green explains to Mr. Slip that the purpose
of the impact panel is for him to learn, directly from members of
the community, about the impact of his actions. Judge Green as-
sures Mr. Slip that the court’s mediation expert will be present to
monitor the conversation and that what is said there will remain
private. Judge Green then asks Mr. Slip’s attorney to take a few
moments to discuss the new offer with his client. After a few mo-
ments of whispering to his client, Mr. Slip’s attorney turns to the
bench: “Judge, Mr. Slip wishes to enter a plea of guilty at this time
and will accept the government’s offer. I have discussed the impact
panel with Mr. Slip and he understands all that it entails.”

Mr. Slip’s plea is accepted by the judge and he is sentenced to
participate in the first panel, which is scheduled for a Wednesday
evening the following week. Judge Green knows which community
members have been asked by court administrators to participate in
the panel—Nina Elkins and Nora Walsh—the two individuals who
were so vocal during the advisory group meeting about the impact
of prostitution on the community.

Following the first impact panel session, the one in which Mr.
Slip was ordered to attend, Judge Green reads the comment forms
that were filled out by all of the participants—both defendants and
community members. While some suggestions were made to im-
prove the process, the comments were overwhelmingly positive.
The community members felt that they had had a chance to partici-
pate in the justice process and voice their concerns in a meaningful
way. Though it appears that Mr. Slip said little, he apologized for
his behavior and acknowledged that the panel had been conducted
as advertised.

* ok ok
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In 1993, the country’s first community court—the Midtown Com-
munity Court of New York City—opened its doors. The court was
designed to go beyond the routine processing of low-level crimes and
to help resolve problems that were specific to New York City’s mid-
town area—including the high concentration of low-level quality of
life crimes. According to independent evaluators, the Midtown
Community court has reduced arrest to arraignment time and im-
proved compliance with community service by 50%. Low-level
crime in the neighborhood has dropped by as much as 63% in the
case of prostitution. And focus groups with police, defendants, and
residents revealed improved confidence in courts. These results have
spurred other jurisdictions to follow Midtown’s lead. Six commu-
nity courts have already opened, and another two dozen are in the
planning stages.



1014 FORDHAM URBAN LAW JOURNAL [Vol. XXX

APPENDIX 3*

CASE STUDY: WEST JACKSON DOMESTIC
VIOLENCE COURT?"

CONTEXT

The criminal justice system has long had difficulty in calibrating
its response to domestic violence. Over the past 25 years, it has
moved from a vision of domestic violence as primarily a private
matter to increasing recognition that domestic violence is a criminal
offense meriting traditional criminal justice responses. More re-
cently, prosecutors and courts have experimented with approaches
that acknowledge that domestic violence is intrinsically different
from other criminal offenses without abandoning the recognition
that domestic violence is first and foremost a criminal matter. These
initiatives are a response to both increased public awareness about
domestic violence and a significant growth in domestic violence
cases.

According to the Justice Department’s Bureau of Justice Statistics,
each year in the United States there are an estimated 960,000 inci-
dents of physical violence against a current or former spouse, boy-
friend, or girlfriend,*® and roughly 85% of these victims are
women.??!  Approximately 30% of female homicide victims are
killed by an intimate partner or former intimate partner. Though

* Epitor’s NoTe: This Case Study has been reprinted with permission from the
Center for Court Innovation. The Case Study has undergone only minimal editing.

219. This case study is one of a set of case studies written by the Center for Court
Innovation in 1999 as part of the briefing materials for a series of roundtables that
brought together leading academics and practitioners to explore some of the ethical
and legal challenges presented by problem-solving courts. These case studies were
not intended to describe best—or even appropriate—practice in problem-solving
courts. Instead, they were deliberately written to highlight possible tensions between
problem-solving courts and traditional practice in the courts and to provoke
conversation among roundtable participants. The case studies were written by a team
that included: Greg Berman, John Feinblatt, Scott Schell, and Mae Quinn. The
Center for Court Innovation would like to offer thanks to the following people who
commented on earlier drafts of the case studies: Cait Clarke, Susan Knipps, Eric
Lane, Roy Simon, and Michael Smith.

220. In some jurisdictions, intimate or domestic violence is defined more broadly to
include same sex partnerships and non-physical (e.g., emotional and economic) abuse
as well as physical violence. Measured with this definition, the number of domestic
violence incidents per year would be larger.

221. Unless otherwise noted, the statistics in this “context” paragraph are taken
from LAWRENCE A. GREENFELD ET AL., U.S. DEP’T oF JusTicE, BUREAU OF JUSTICE
StaTisTics FACTBOOK: VIOLENCE BY INTIMATES: ANALYSIS OF DATA ON CRIMES BY
CURRENT OF FORMER Spousks, BOYFRIENDS, AND GIRLFRIENDs (1998).
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just one in five female victims who are injured by domestic vio-
lence seek professional medical treatment, approximately 40% of
women visiting emergency rooms for injuries caused by intentional
violence received those injuries from an intimate. The caseloads
resulting from domestic violence offenses are large, even with half
of domestic violence incidents going unreported to the police. In
1998, the combined volume of felony and misdemeanor cases in
New York City’s Criminal Court exceeded 25,000—more than one
out of five pending criminal cases.”*

BACKGROUND

Judge Charles Henderson has been a criminal court judge in the
city of West Jackson for almost a decade. He currently presides
over its recently developed specialized domestic violence court.

Before taking the bench, Judge Henderson served as a prosecu-
tor for over twenty years. During his tenure with the office of the
district attorney, perhaps the most difficult cases he dealt with were
those involving crimes of domestic or intimate violence.

Often, the first hurdle was getting the police department to take
incidents of domestic violence seriously. Many officers who re-
sponded to domestic violence calls viewed these matters as private
family disputes better resolved by the parties themselves than the
criminal justice system. Officers untrained about the nature of do-
mestic abuse and unaware of the grave dangers faced by complain-
ants often handled such calls without making an arrest or providing
assistance to the complainant. Indeed, in many instances persons
accused of battering were simply told by police to cool off at a
friend’s house overnight or to take a walk around the block.

Even if an arrest was made, however, these cases presented
many other concerns. For a variety of reasons, women who were
abused frequently did not wish to press charges or testify against
their batterers. Many feared retaliation by their partners and, par-
ticularly, the violence which frequently occurs as a result of at-
tempts to separate. Others were economically dependent upon
their partners, and worried that going forward with prosecution
would leave them and their children destitute. Non-citizen victims
sometimes sought to withdraw complaints because they were con-
vinced they would be deported otherwise. As a result of these
complexities, many criminal cases against batterers never went for-

222. CRiMINAL Court oF THE CiTy oF NEwW YORK, THREE YEAR OPERATIONAL
PLAN, 2000-2001 THROUGH 2002-2003, at 5-12.
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ward, either because of an explicit request by the victim to have the
case dismissed or her failure to respond to a subpoena to testify at
trial.

Even in cases that were prosecuted, the special dynamics of do-
mestic violence often were not adequately taken into account. At
sentencing hearings, unless a case involved serious physical harm
to the victim, defendants were often sentenced to “straight” proba-
tion terms without any conditions. Because domestic violence
cases were commonly viewed as private “family matters,” the
sentences imposed were frequently lighter than those for ordinary
assault upon a stranger—even though research reveals that the risk
of continued victimization is far greater in a domestic violence
case. In many instances, defendants who were out on bail often
continued to harass their partners, frequently coercing them to
withdraw their charges, or worse, continuing to physically harm
them. Throughout the process, the complainant was essentially
viewed as a mere witness needed to testify at trial. Children in the
household were given virtually no consideration at all. Complain-
ant safety was not of paramount concern; support services for vic-
tims were not being provided; defendants were not being
adequately monitored; and justice, it seemed, was not being served.

After he took the bench, Judge Henderson continued to grapple
with the difficulties presented by domestic violence. By that time,
attitudes had begun to change about domestic abuse—a battered
women’s shelter had opened in the area, the press often reported
the stories and statistics relating to relationship violence, and do-
mestic abuse finally began to be viewed by the public and by
elected officials as a widespread social problem. Nonetheless,
without changes to the system, judges had neither the time nor the
resources to give domestic violence matters the attention they re-
quired. Time and again, judges were asked by prosecutors to dis-
miss the domestic violence cases on their dockets. Even Judge
Henderson felt he had to close those cases the government moved
to dismiss, despite his concerns about what might happen to the
victim and her family afterward.

In 1995, however, a highly publicized tragedy in West Jackson
forced everyone to rethink the way domestic violence was being
handled, particularly by the court system. A defendant, charged
with assaulting his girlfriend, returned home to kill her after being
released without conditions pending trial. A review of the case re-
vealed that the matter had been passed among the dockets of three
judges and had been handled by two different lead prosecutors.



2003] DUE PROCESS & PROBLEM-SOLVING 1017

The public was outraged by the murder; it appeared that no one
within the court system had taken responsibility for the case.

PLANNING

In response, the state court’s administrative judge created an ad-
visory board to consider what the court could do to prevent future
tragedies. The board consisted of judges, prosecutors, public de-
fenders, police officials, probation officers, social service and
mental health agencies, and others with expertise in the area of
dealing with both abusers and victims of domestic violence. After
many meetings, the advisory board produced a report recom-
mending that West Jackson create its own specialized domestic vio-
lence court, following the lead of places like Quincy,
Massachusetts.

The explicit goals of the court would be to ensure the safety and
well-being of victims, and to hold defendant’s accountable. To pro-
vide domestic violence victims the special services and protections
that they previously lacked, it was suggested that all complainants
be provided with victim advocates. These advocates would help
guide complainants through the process, providing referrals and
support, acting as a liaison to the justice system, and assisting in
developing safety plans. Judges, it was proposed, should closely
monitor defendants charged with acts of domestic violence who
were not held pending trial. The advisory board also advocated
greater coordination among the criminal justice players, including
judges, police officers, the probation department, and others, such
as battered women’s shelters, in order to ensure effectiveness and
consistency in response to domestic violence matters.

When the advisory board’s report was released, the local defense
bar’s reaction was mostly negative. They were opposed to the cre-
ation of a specialized domestic violence court and argued that a
court with the expressed goal of ensuring victim safety would un-
doubtedly infringe fundamental protections for defendants, includ-
ing due process and the presumption of innocence. In particular,
they expressed strong doubts about the planned pre-trial monitor-
ing of all defendants and the form this supervision would take. A
minority of the defense bar disagreed, arguing that active monitor-
ing could help defendants avoid probation violations and that a
judge specializing in domestic violence cases would be better
equipped to consider the circumstances of battered women
defendants.
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West Jackson’s prosecutors, on the other hand, were decidedly
more sanguine, excited by the prospects of lower dismissal rates.
Though some prosecutors worried about whether this new court
would lessen their role in determining which cases were to be
treated as domestic violence cases, they were largely supportive
and undertook plans to create their own separate domestic vio-
lence unit.

The court system decided to authorize the creation of an experi-
mental specialized court in West Jackson. Judge Charles Hender-
son was asked to preside over the new court, which would handle
both felony and misdemeanor cases. After taking on that task,
Judge Henderson attended training seminars on the effects of do-
mestic violence, visited domestic violence shelters around the
country, and read hundreds of articles and books relating to do-
mestic abuse in order to bring himself up to speed on the issues.
With funding from the federal government, a resource coordinator
was hired to help Judge Henderson run the pilot program.

Domestic VIOLENCE COURT MODEL

Defendants arrested in West Jackson for charges stemming from
an alleged incident of domestic violence—which is defined by stat-
ute as any abusive act directed towards a current or former spouse,
boyfriend, girlfriend or same sex partner—still make their first ap-
pearance before the ordinary presentment court for an arraign-
ment and initial bail determination. Prosecutors from the district
attorney’s domestic violence unit as well as victim advocates meet
with the complainant—either before the defendant’s initial appear-
ance, or as soon thereafter as possible. The purpose of this meet-
ing is not only to gather information for the bail hearing and the
prosecution of the case, but to create a framework for getting the
victim needed services and for keeping the victim informed about
the status of the case, including whether a defendant has been re-
leased from jail.

Both the victim advocate and the prosecutor work with the com-
plainant to devise a safety plan for herself and her children, if she
has any. Housing at the local battered women’s shelter is arranged
if necessary, or the complainant might be encouraged to stay with
family or friends. Victim advocates sometimes refer complainants
to social service providers or organizations that can provide legal
assistance in related family law matters—such as divorce proceed-
ings or child custody disputes. Together, these efforts seek to cre-
ate a feeling of safety for complainants working within the system.
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After the initial presentment, where bail or conditions of release
are set, the case is transferred to Judge Henderson’s specialized
docket for all further proceedings. Judge Henderson reviews every
defendant’s pre-trial status. He makes sure that defendants who
are out on their own recognizance have been ordered to stay away
from the complainant under a criminal order of protection. De-
fendants who are not held pending trial are required to attend a
batterers counseling program once a week as a means of keeping
tabs on them.

Another important feature of the court, differentiating it from
traditional criminal courts, is its use of a resource coordinator. The
resource coordinator is a full-time staff person, who sits in the well
of the courtroom next to the judge and is responsible for making
sure that problems in need of attention do not fall through the
cracks. The resource coordinator receives ongoing status reports
from batterers programs, victim advocates, probation officers, po-
lice and others: Has the defendant been complying with conditions
of release? Has the victim moved to a shelter? This information,
in turn, is communicated to the judge.

When defendants appear before Judge Henderson for their sta-
tus hearings, the resource coordinator is present. For pre-disposi-
tion defendants, Judge Henderson holds a status hearing every two
to three weeks. Prior to the hearing, the resource coordinator will
provide the judge with an update, informing him of issues in need
of attention, such as whether it is alleged that the defendant has
contacted the victim or failed to attend the batterers program.
When an issue is raised, the judge gives the defendant an opportu-
nity to be heard and then may decide to detain the defendant
pending adjudication, if it appears the defendant has been non-
compliant. For defendants who continue to have problems, Judge
Henderson may revoke the defendant’s conditions of release.
When an emergency arises—such as a defendant making threats to
the complainant—the resource coordinator is immediately in-
formed, usually by the victim advocate, prosecutor, batterers pro-
gram, or other involved party. The resource coordinator will then
have the case placed on the calendar for a prompt hearing so that
the judge may respond swiftly.

In addition, the resource coordinator is responsible for sharing
information about changes in the status of the case with the rele-
vant parties and agencies. For instance, the resource coordinator
informs victim advocates, batterer’s intervention programs, and
others about changes in a defendant’s court-ordered conditions of
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release. When domestic violence cases involve persons who have
cases pending in the matrimonial court, the resource coordinator
makes certain to inform the matrimonial court judge about findings
of guilt or any other relevant developments.

Given the intense monitoring of defendants, the communication
facilitated by the resource coordinator, and the range of services
made available to complainants, few cases—only about 4% —result
in dismissal in Judge Henderson’s court. Moreover, in the new
court, many fewer defendants violate their conditions of release or
fail to appear. In fact, at the end of its first year in operation, the
court had only a handful of outstanding warrants for defendants
failing to appear.

Defendants may proceed to trial or plead guilty in the domestic
violence court. In either event, Judge Henderson usually handles
the cases from start to finish—over 100 cases are on his calendar at
any given time. There are no “straight” probation sentences in the
domestic violence court; defendants placed on probation must re-
turn to court once every two months for close monitoring in addi-
tion to visiting regularly with their probation officers.

ILLUSTRATION ONE

It is the first Monday of the month and Judge Henderson has just
entered a meeting. It is a large group. In attendance are a number
of West Jackson police officials, probation officers, court clerks,
prosecutors, public defenders, intervention counselors for batter-
ers, staff from the local domestic violence shelter, victim advocates,
jail staff, and the domestic violence court’s resource coordinator,
Barbara Taylor. Judge Henderson calls these meetings—which he
calls domestic violence court partner sessions—on a monthly basis
to facilitate formal communications between all of the entities who
work together on domestic violence cases.

The topic of today’s meeting is probation’s role in overseeing
sentenced defendants. Judge Henderson has chosen this topic be-
cause of a recent case involving a probation officer who failed to
notify the court of a defendant who missed a scheduled visit. The
incident did not come to the court’s attention until two weeks after
the no-show occurred.

“I can’t stress enough the importance of all of us working closely
on these cases if we are going to make the domestic violence court
a success. You know, as well as I do, how these cases work. We
have to stay on top of these cases,” Judge Henderson continues,
“even after sentencing.”
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The assistant director of the probation department tells Judge
Henderson he is aware of his concerns. “I know that there was
some failure to follow-through on the Carlyle case, but I have had a
long conversation with my staff. I think everyone now recognizes
they must inform the court at the earliest possible juncture of any
failure on the part of the defendant to comply with the terms of
probation.”

One of the public defenders interrupts: “Judge Henderson, we
all know why today’s topic is the oversight of sentenced defend-
ants. But I thought one of your ground rules is that there is to be
no discussion here of individual cases.”

Judge Henderson agrees, reminding the group that the purpose
of the court partner meetings is limited to improving communica-
tion and considering general policies and practices of the court.
Returning to the matter at hand, Judge Henderson suggests the of-
fice take further action: “Maybe it would make sense for Ms. Tay-
lor to go over and introduce herself to the probation officers. That
way they could match a face with her voice on the phone. Perhaps
it would help your staff to feel more connected to what we are
doing at the court.”

The director of the local battered women’s shelter, Tara West,
suggests that it might also be useful for her organization to provide
a day-long training for probation officers. “I know that we came
out to do a training on the dynamics of domestic violence when the
court first opened, but it’s been over a year. I bet there are a num-
ber of new officers who haven’t been trained, not to mention some
of the older officers who could benefit from a refresher course.”

Police precinct captain Thomas Frederick tells the group about a
training conducted for new officers in his precinct. “It really
opened the eyes of a lot of those guys,” the captain tells the group.
“All of us should make sure new staff are properly trained to han-
dle domestic violence cases.”

Judge Henderson tells the probation department’s representa-
tive that he would like them to accept Ms. West’s offer.

After the meeting, the probation department follows through on
both suggestions—inviting Ms. Taylor out to the office and requir-
ing its officers to undergo a domestic violence training each year.

ILLUSTRATION TwoO

Each year, the women’s center at the state college hosts a con-
ference on issues relating to domestic violence. This year they
have invited Judge Henderson and asked him to speak about the
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role of the judiciary in deterring violence against intimates. Judge
Henderson’s panel, billed as “The Government Response to Do-
mestic Violence,” includes an advocate from a victim’s group, the
chief of police, and a local prosecutor. During his ten-minute pres-
entation, Judge Henderson explains the workings of the West Jack-
son specialized domestic violence court and shares his thoughts
with the group on the need for meaningful judicial responses in
domestic violence matters:

“In the past, our society viewed domestic violence as a private
matter,” Judge Henderson explains. “Problems between husbands
and wives, boyfriends and girlfriends, and same-sex partners were
considered outside of the law. Luckily, times have changed and
courts all over the country have finally begun to work coopera-
tively with police, prosecutors, and battered women’s advocacy or-
ganizations to protect victims, ensure their safety, and hold abusers
accountable for their actions.” During the question and answer pe-
riod which follows, a female student talks about the fear and anger
she felt at the time of the highly-publicized 1995 domestic violence
murder in West Jackson. Judge Henderson responds by explaining
that his domestic violence was created to address her concerns.

The following week, Judge Henderson receives a copy of the col-
lege newspaper. On the front page is an article about the confer-
ence he attended along with a photograph taken during his
presentation. The caption under the photograph states: “Judge
Henderson stands up for victims of domestic violence.”

ILLUSTRATION THREE

Judge Henderson calls the matter State v. Victor Chin. Mr. Chin
is accused of assaulting his girlfriend, Wanda Smith. At the time of
his arrest, bail was set at $10,000. Mr. Chin was unable to post the
money bond to make bail, and his attorney asked for a hearing
before Judge Henderson to request a reduction in the bail amount.

At the hearing, Assistant District Attorney George Tyler indi-
cates that the State will agree to a lower bail amount, if the court
imposes a curfew on Mr. Chin and requires that, while he is out on
bail, Mr. Chin attend an intervention program for batterers. “Your
honor, this is a case with strong evidence. Last Saturday night, in
the parking lot of a popular West Jackson bar, two witnesses clearly
saw Mr. Chin first shove Ms. Smith up against a car, and then pull
her into the car by her hair. Clearly, this is a defendant who needs
close supervision.”
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The defense counsel argues that Mr. Chin has no prior record of
domestic violence and that he is being punished without being
found guilty. “Your honor, once Mr. Chin is forced to enter a bat-
terer’s intervention program, his reputation will be seriously
harmed. The program will interfere with his work and could jeop-
ardize his job. If the allegations in this case involved strangers, you
would not be ordering any kind of condition of release—Ilet alone a
batterer’s program. There is no reason for such a requirement to
be imposed in this matter. This is an isolated incident. My client
has never been accused of any other crime.”

Judge Henderson responds that this case isn’t about strangers,
it’s about domestic violence—which presents a host of different is-
sues from ordinary assault cases. “So, while a defendant is out on
bail in my court, he will be taking part in a program.”

Speaking directly to Mr. Chin, Judge Henderson warns: “Sir, let
me explain my order to you. Until this order is terminated, you are
subject to a curfew, requiring that you return to your home by 9
o’clock each night, and you also must attend a batterer’s interven-
tion program. The program meets each week. I am going to be
watching your progress closely. If you fail to attend, if you don’t
follow the program’s rules, if you don’t comply with this order in
any way, you will find yourself back here answering to me. Is all of
this clear?”

Upset, Mr. Chin asks Judge Henderson why he is being ordered
to go to a batterer’s program. He tells the judge that he is a stable,
working man who is innocent of the charges against him, and that
he does not need to be monitored. Mr. Chin goes on to say that,
since he is not a batterer, he doesn’t see how the program will
change anything.

Since being appointed to the domestic violence court Judge Hen-
derson has read a number of studies regarding batterer’s interven-
tion programs. Some indicate that they are successful in changing
the behaviors of abusers; others are less conclusive. Regardless,
Judge Henderson knows that sending defendants to batterer’s pro-
grams enables him to keep tabs on their whereabouts.

Accordingly, Judge Henderson tells Mr. Chin: “I’'m not sending
you to this program for your benefit—it’s for the benefit of Ms.
Smith and the people of West Jackson. It doesn’t matter to me
whether you like it, or what you say there. The point is, you’ve
been charged with a serious crime, and I need to keep an eye on
you. While you are awaiting trial, it is my job to make sure I know
what you are doing, when, and how. As for your guilt or inno-
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cence, you’ll have your day in court to present a defense, if you so
choose.”

Over the next few months, the court monitors Mr. Chin’s behav-
ior. Mr. Chin returns to court once every two weeks, where the
resource coordinator provides status reports to the court about his
compliance with his conditions of release. And, on a few occa-
sions, Judge Henderson calls Mr. Chin at his home, in the evening,
to check whether he is obeying the curfew imposed as a condition
of his release.

At the end of his third month in the domestic violence court,
following a jury trial, Mr. Chin is acquitted of the charges against
him.

ILLusTRATION FOUR

Joseph and Maria Farrell have been married for twenty-five
years. After a series of bitter fights, followed by hopeful reconcili-
ations—a pattern which stretched out over most of the past year—
Mrs. Farrell decided to leave her husband and seek a divorce. She
moved in with her sister, Hannah Cunningham, and told Mr. Far-
rell that until he heard from her, she wanted no contact with him
either in person or by the phone. She explained that she needed to
move on with her life, and that she did not want to repeat the terri-
ble arguments they had been having.

Two weeks after their separation, Mr. Farrell went to Ms. Cun-
ningham’s home to talk to Mrs. Farrell about reconciling and hav-
ing her return to their home. Their conversation quickly turned
into an argument, growing increasingly heated. Mrs. Farrell, scared
by her husband’s behavior, closed herself in a bedroom and barri-
caded the door. Using a large kitchen knife, Mr. Farrell attempted
to stab through the door and force his way into the room. The
police, who had been called by Mrs. Farrell, arrived before Mr. Far-
rell was able to enter the bedroom. They disarmed Mr. Farrell and
arrested him.

Following his arrest, Mr. Farrell was arraigned at the downtown
arraignment court, where he was charged with criminal possession
of a weapon and aggravated assault. Mr. Farrell, who had no prior
criminal history, was able to post the money bond needed to make
bail. Before releasing Mr. Farrell, the arraignment court judge
routed the case to Judge Henderson’s domestic violence court and
imposed a standard order of protection, barring Mr. Farrell from
having any contact with his wife. The order would remain in effect
until Mr. Farrell appeared before Judge Henderson.
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At the first status hearing in Judge Henderson’s court, the assis-
tant district attorney tells the judge that the arraignment court’s
order of protection has expired and asks Judge Henderson for a
new order: “Your honor, I'm sure you’ll agree, given the poten-
tially life-threatening nature of Mr. Farrell’s attack on his wife, that
an order of protection barring any contact is essential in this case.
Mr. Farrell is accused of committing a terribly violent crime.”

Mr. Farrell’s attorney, Max McGuire, asks to be heard and in-
forms the court that since the evening of the incident, Mr. and Mrs.
Farrell have decided to enroll in marriage counseling sessions with
a highly regarded social worker and that they are committed to
repairing their marriage. “Your honor, I have spoken to Mrs. Far-
rell by phone. She has indicated that she wants to pursue these
counseling sessions with her husband.”

According to Mr. McGuire, the unfortunate incident at Ms. Cun-
ningham’s house was a low point for the Farrells which has spurred
them to take a fresh look at their problems. “Judge Henderson,
given the Farrells’ wishes, it would be a mistake for this court to
stand in the way of their efforts to preserve their marriage. Under
these circumstances, a no-contact order of protection simply makes
no sense. In fact, the Farrell’s actions—their recent conversations
leading to their decision to go to counseling—already have violated
the arraignment court’s no-contact order. I ask the court to modity
the order requested by the assistant district attorney, so that it al-
lows Mr. and Mrs. Farrell to attend marriage counseling sessions
and to speak with each other as necessary to arrange these
meetings.”

Mrs. Farrell is not present in the courtroom. Judge Henderson
asks Barbara Taylor, the resource coordinator, whether she has any
information regarding Mrs. Farrell’s wishes with respect to the
counseling sessions. Ms. Taylor tells the judge that she contacted
Mrs. Farrell’s victim advocate, but, because of the newness of the
case, the victim advocate had not yet had an opportunity to speak
with Mrs. Farrell. Ms. Taylor is unable to confirm whether Mrs.
Farrell has had a change of heart.

Judge Henderson addresses the defendant: “I have heard the ar-
guments made on your behalf by Mr. McGuire. But without being
certain of Mrs. Farrell’s wishes, I simply cannot allow you to have
contact with her. My concern for her safety, given your past ac-
tions, is too great. As a result, [ am issuing an order of protection
prohibiting you from having any contact with your wife. We will
schedule another hearing within two weeks to consider again
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whether this order should be modified to allow you to go to coun-
seling sessions. Your efforts to save your marriage will have to
wait.” Weighing heavily on Judge Henderson’s mind was the be-
lief, based on his experience with these cases, that counseling
rarely works when violence is the issue.

Judge Henderson continues: “Mr. Farrell, I want to be very clear
about this order of protection. It is my order. You are to have no
contact at all with your wife. You cannot see her in person. You
cannot talk to her on the phone. If she calls you, you are not to
speak with her. If she asks to see you, you are not to meet with
her. Do you understand, Mr. Farrell?”

Mr. Farrell tells the judge that he understands. Judge Henderson
then asks the assistant district attorney and Mr. McGuire to ap-
proach the bench. He schedules a hearing in two weeks and directs
Ms. Taylor to work with the victim advocate so that Mrs. Farrell is
quickly informed about the order of protection. Back on the re-
cord, Judge Henderson ends the hearing, saying, “Ms. Taylor, I
want to see a full report from the victim advocate regarding Mrs.
Farrell’s wishes before the next status hearing two weeks from
now.”

k %k ok

Since 1987, when the first domestic violence court opened its
doors in Quincy, Massachusetts, state courts across the country have
begun to rethink the way they handle domestic violence cases, creat-
ing specialized domestic violence courts of their own. These experi-
ments have been driven by several forces, including increases in
domestic violence cases, judicial frustration with traditional re-
sponses, and public pressure. Domestic violence courts are still a
new phenomenon; as of yet, no one has taken a comprehensive look
at their impacts. Still, preliminary research suggests they are making
a difference, reducing dismissal and warrant rates, and providing
improved services to victims.



