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tained dominance over sources of wealth — namely property.*
The purpose of law in this tradition is not to make men and women
more moral, but rather simply to constrain their otherwise hostile
and antisocial tendencies.*¢

The development of American law has largely been a product of
the latter school of thought.*” But although our system of law is
premised on this notion, in political discourse, Americans do not
think of their legal system as a constraining mechanism on human
vice, but rather as a vehicle through which the common good of the
nation can be achieved.”®* This has resulted in a schizophrenia in
our collective consciousness. We cannot understand why the law is
talked about as the bedrock of America (e.g., “we are a nation of
laws and not of men”*°), but then used to further unsavory ends.>®

A large part of the problem lies in the distinction, which we have
somehow lost, between private and public law.>! As in the days of
the Romans, private law is and should be concerned primarily with
the transactional relations between individuals.>? It is in this arena
that lawyers should generally follow the advice of Lord Brougham
and do all that they can to save the client and further his or her
ends.>® Here the lawyer has an obligation to ensure that in recipro-
cal exchanges, principles of equality are upheld.>* This is not to
suggest that the lawyer should use any means available to achieve
his or her objectives, however. Rather, operating within the “spirit
of the laws,”> the lawyer should attempt to provide her client with
the best counsel available.>®

45. See ROBINSON, supra note 19, at 30S.

46. See NorMAN Bowie AND ROBERT SiMON, THE INDIVIDUAL AND THE PouLrt-
1cAL OrDER 13-14 (2d ed. 1986).

47. See Sherry, supra note 31, at 543.

48. See George Kennan, Moralism-Legalism, reprinted in MAJOR PROBLEMS IN
AMERICAN FoREIGN PoLrcy 3 (Thomas Patterson ed., 1989)

49. GLENDON, supra note 17, at 8.

50. See Ayer, supra note 15, at 2154.

51. But see Robert W. Gordon, The Independence of Lawyers, 68 B.U. L. Rev. 1,
22 (1988) (for a discussion of the problems with this approach). After all, in a very
real way, all private disputes have a public component and vice-versa.

52. See BARRY NicHOLAS, AN INTRODUCTION TO RoMaN Law 8 (1962).

53. GLENDON, supra note 17, at 40.

54. See ARISTOTLE, supra note 4, at xiii-xiv; see also AQUINAS, supra note 39, at
72.

55. By “spirit of the laws,” I borrow from Montesquieu and refer to the idea that
law has purpose — specifically to help man abide by his moral, political and civil
duties. See MONTESQUIEU, supra note 10, at 5.

56. See KRONMAN, supra note 31, at 143
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Consider, for example, the case of a local merchant, Peter.”” His
livelihood depends on the sale of oranges which he buys from
Sally, a local orange farmer. The contract he signed with Sally pro-
vides in relevant part that, for the next ten years, Sally will provide
Peter with all the oranges he needs for one dollar an orange. No
lawyers participated in the drafting of this contract.® Five years
into the contract, terrible weather destroys the bulk of the region’s
orange crop. Only Sally, through her use of expensive precaution-
ary measures, is able to save her crop. Because of these measures
selling Peter oranges for one dollar each would result in a great
pecuniary loss to Sally. At the same time, on the open market,
oranges are being sold for five dollars each, a price certain to inflict
hardship on Peter. Sally obviously wants to get out of the contract
— her financial security depends on it. Peter obviously wants to
keep the contract — his financial future depends on it. They each
seek counsel after recognizing that they cannot amicably resolve
their dispute.’® What should the contacted lawyers do?

In this case, Lord Brougham’s motto is a point well-taken.
Given an ambiguous fact pattern with neither party entirely right
or wrong, there is nothing wrong with the lawyer using all the tools
at her disposal to achieve the best result for her client.®® In the
hypothetical case of Peter and Sally, neither party is all right or all
wrong. After all, when Peter and Sally entered the contract,
neither party could have known that bad weather would destroy
the bulk of the region’s crop, nor that Sally would save her crop
only at considerable expense.®? Obviously, it was not either party’s
intent to sell or buy oranges at a price far below market value.
Rather, Sally wanted to ensure a buyer of and Peter a supplier for
oranges at reasonable market value.

To assist the parties in cleaning up the mess they created, aggres-
sive advocacy by lawyers for both sides is essential. Sally needs a
lawyer who, stressing contractual principles of “unjust enrich-
ment,” can convince a judge or jury that the contract is void on its

57. This hypothetical assumes that, as a matter of law, a Corbinian public policy
emphasis is placed on contract interpretation. See generally A.L. CorBiN, CORBIN ON
ConTrAcTs (1950).

58. This point is important, for it assumes equality of bargaining between Peter
and Sally when they drafted the contract. The implications of the scenario in which
only one party is represented by a lawyer is beyond the scope of this Comment.

59. Again so that equality of bargaining is assured.

60. It is in such circumstances that the idea of zealous advocacy is best pursued.

61. Certainly, if they had acted more prudently they could have created an “exi-
gent circumstance” opt-out provision, but such foresight was not shown by either

party.
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face. Peter, on the other hand, needs a lawyer to argue that parties
are bound to finish what they have begun; once assumed, a respon-
sibility is not so easily shirked. Both arguments have merit. The
ultimate question of who can best bear the loss (or rather on whom
the loss should fall) is a factual question on which reasonable peo-
ple can differ. In this private law matter, lawyers act best when
they work to ensure their client gets a fair shake — that an equita-
ble result is reached.

In contrast, public law concerns itself with the promotion of the
common good, with the pursuit of integral human fulfillment. It is,
in Aquinas’ words, “a dictate of practical reason, for the Common
Good, made by him who has the care of the community, and
promulgated.”s> Here the primary emphasis is not on relationships
between individuals, but rather on the coordination of societal re-
sources and talents so as to assist individuals in realizing happi-
ness.®> The lawyer’s role in this scheme is to act as guardian, as a
high priest of the law. The realization of basic goods® should be
the desired end.

Consider again for a moment the case of Peter and Sally. As-
sume now, that for nutritional reasons, oranges are a necessary
part of life in Peter’s town. No supplements are available. Without
the oranges, the entire population of Peter’s town will become bed-
ridden. Peter is the only seller of oranges in his town and the peo-
ple cannot afford more than one dollar an orange. Should Sally’s
lawyer act in the same way she did in the first scenario?

No reasonable person can contend that public policy is best
served by letting the inhabitants of Peter’s town become ill.5> If
this is an unreasonable intellectual premise, why should a lawyer
be allowed to make such an argument in court? The public good is
not served by Sally’s winning. Rather, it is only furthered if the
people of Peter’s town can stay healthy and are given the opportu-
nity to lead productive lives. In reality however, many lawyers
would make just such an illogical argument.

For example, it is clearly not in anyone’s best interest to have
toxic paints in schools, yet lawyers in mass tort cases defend the

62. AQumas, supra note 39, at 51.

63. See Finnis, supra note 3, at 276.

64. In this scenario the public policy favoring upholding the bargain between two
parties (see FRIEDRICH KEssLER, CoNTRACTs 21 (3d ed. 1986)) is outweighed by the
competing social policy of self-preservation (see Finnis, supra note 3, at 86).

65. In making this assertion I explicitly reject the notion that the operation of the
market or the “Invisible Hand” always results in the best possible end.
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producers of these paints.®® What good is served by such a de-
fense?%” None quickly springs to mind. In dealing with such a
case, or the case of Sally, the lawyer should factor these public pol-
icy considerations into his or her decision-making process. In cases
where one party is clearly acting improperly, the goal of represen-
tation should not be winning the client’s case at all costs. Rather,
the focus should be on achieving a result that most accords with the
culpability of the client’s behavior and the public policy interests
involved. This certainly requires the lawyer to exercise his or her
practical wisdom, but so what? That is the mark of humanity,5 the
reasoned animal, whose most notable creation is law itself.

This vision of lawyering begs the question: should the legal pro-
fession require lawyers not only to represent clients to the best of
their abilities, but also to determine the culpability of their clients
and whether a particular factual dispute is private or public? Yes.
As Ulysses failed to learn, from those to whom much is given,
much is expected. The privilege of practicing law carries with it a
certain burden — the burden of exercising practical wisdom. It is
not too much to ask to require lawyers to use their great education
and experiences to make judgement calls. Indeed, this is what they
do every day right now. What is different in this approach is the
requirement that lawyers consider the ends for which they are
working.

The problem with this theory however is that it is foreign to the
modern (post 1960s) lawyer’s sensibilities. It is not what he is
taught in law school. It is not what she is taught in a firm. Value
neutrality, the predominant religion of the modern law school,®®
makes judgement calls as to ends difficult. And this value neutral-
ity is emphasized as being equally valid in application to either pri-
vate or public transactions. But, as has been discussed, public law
is fundamentally not about value neutrality. Rather, it is about
choosing ends that most benefit the entire community. While rea-
sonable people might differ as to what the best end is, there is a

66. See Peter Passell, The Split Over Punitive Damages, N.Y. Times, July 10, 1997,
at D2 (discussing the implications of lead paint and tobacco class action suits).

67. Here, I am not suggesting that the adversarial system is completely flawed, nor
without merits in and of itself. In an imperfect world, with imperfect information, it is
often the only way we have to insure that a just result is achieved. But in making such
a statement, I am reminded of Churchill’s saying on democracy — it is the worst form
of government except for all the rest.

68. Reason as the hallmark of humanity is an idea first articulated by Pericles, the
ancient Athenian orator. See ROBINSON, supra note 19, at 45.

69. See Roger C. Cramton, The Ordinary Religion of the Law School Classroom
29 J. LecaL Epuc. 247, 255 (1977).
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marked difference between saying that in a range of good options
“x” is better than “y,” and claiming that any option regardless of its
wisdom is valid. It is in the latter camp that most modern lawyers
fall.” While this is fine in the realm of private law, it does nothing
to promote the common good on issues of concern to the entire
community.

Most Americans do not understand this vision of lawyers. They
think of law as a chalk-line that separates right from wrong, per-
missible from impermissible conduct.”? Moreover, philosophical
distinctions between issues of public and private law are difficult to
draw. In the resulting maelstrom of confusion, lawyers have be-
come a distrusted, feared and sadly, often hated, group. Unless
changes are made to the development of the modern American
lawyer, such popular distaste is only likely to grow.

In brief then, part of the popular discontent with the legal pro-
fession and law itself is a failure to recognize the distinction be-
tween private law that holds individuals’ needs paramount and
public law that inculcates virtue in the citizenry thereby promoting
the flourishing of the “good life” for the broader community. This
dichotomy must be better explained both to lawyers and the gen-
eral populace if law is to regain a position of respect within society.
Otherwise, the current norm of mercenary lawyers and a dissatis-
fied public will continue.

II. The Republican Theory of Lawyering

Thus far, this Essay has detailed some of the current problems
affecting the law and the legal profession. It has hinted that law-
yers should take the lead in undertaking the kinds of systemic re-
forms needed to re-fuse law with popular culture. What has not
been answered is why lawyers should assume this mantle. An anal-
ysis of classical republican theory provides an illuminating answer.

In its broadest sense, the phrase “classical republican” refers to a
philosophical school of thought that traces its roots back to Aris-
totle’s contention that man is fundamentally a political animal.”
What this functionally means is that humans have within them the
potential to develop virtue through a process of education and
habit leading to happiness. This can best happen within the frame-
work of a political society. To achieve this end, it is of paramount
importance that the individual assumes an active role in the affairs

70. Id. at 247.
71. See, e.g., AMERICA’s PURPOSE 2 (Owen Harries ed., 1991).
72. See Galsto, supra note 38, at 339.
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of this polis, for it is only through such activity that character can
be developed.” Underlining this concept is the classical notion
that the communal life in which humans work together is an essen-
tial element of what it means to be human in the first place.” To
be fully human, one must work with other humans to create an end
result that is greater than the sum of its parts.

Traditionally, however, this did not mean that every member of a
society should play the same role.”> Rather, given the unequal dis-
tribution of talents and resources within a community, each citizen
should be provided the opportunity to fulfill his or her role based
on their interests and ability.”® Particularly important in the order-
ing of a society was that certain individuals assume the authority
and power necessary to organize communal affairs for the common
good.””

In America, this role was filled by lawyers.”® De Tocqueville re-
marked that in nineteenth-century America, lawyers fashioned the
country to suit their own needs.” So too, was the pattern of behav-
ior for lawyers in the early twentieth century. From judges like
Learned Hand®® to lawyer-statesmen like Dean Acheson,® lawyers
attempted to create order out of chaos, thereby (consciously or
not) re-shaping America in their own image. Of primary note here
is the emphasis these lawyers placed on the rule of law, on the idea
that it is law and law alone that separates the civilized life from the
barbaric.®

The lawyers’ legal ethics code has roots in this republican
ethos.®® George Sharswood argued that a lawyer’s primary mission

73. See Martin Diamond, Ethics and Politics 80-81 in MorRAL FOUNDATIONS OF
THE AMERICAN RepusLic (Robert Horwitz, ed., 3d ed. 1986).

74. See Finnis, supra note 3, at 88.

75. See generally SEBASTIAN DE GRAZIA, MaccHIAVELLI IN HELL (1989) (discuss-
ing Macchiavelli’s political and moral theories).

76. Taken to extremes, you have Plato’s myth of the metals. See PLATO, supra
note 36, at 113-115.

77. See FINNIS, supra note 3, at 242,

78. See MARK MILLER, THE HiGH PrIEsTS OF AMERICAN PoLiTics 1-6 (1995)

79. See DE TOCQUEVILLE, supra note 16, at 280.

80. See generally GERALD GUNTHER, LEARNED HaAND: THE MAN AND THE
Jupce (1994).

81. See generally WALTER IssacsoN & Evan THoMAs, THE Wise MEN (1986).

82. Acheson, for example, played an instrumental role in the establishment of the
United Nations. This transnational institution is premised on the idea that sovereign
states can be obligated to follow a common ethos as to permissible and unacceptable
conduct. See MarRk JanNis ET. AL., EUROPEAN HuMaN RigHTs Law TEXT AND
MaTERIALS 19 (1995).

83. Russell G. Pearce, Rediscovering the Republican Origins of the Legal Ethics
Code, 6 Geo. J. LEcaL ETHics 241 (1992).
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was the service of the polis’ common good — even when such ser-
vice conflicted with the needs and wishes of the lawyer’s own cli-
ent.® This contention was widely accepted until the 1960s when
economic pressures began to change the dynamics of the provision
of legal services:®® It was during this decade that idea of republican
lawyering met its demise.®¢

Of particular importance is the fact that during the 1960s, law-
yers began to lose the distinction between public and private law.
Too often, lawyers advocated positions in politics that they as citi-
zens would never deem acceptable. The age of value-neutral law-
yer/technicians had begun.?” Lawyers began to think of their role
in society not as guardians/promoters of the common good, but
rather as zealous-advocates or hired guns, willing to do whatever it
took, regardless of the social cost, to ensure their client’s victory.
Too often victory for the individual was won at the cost of commu-
nal good.

The net result today is a nation under lawyers who fail to under-
stand the purpose of law. This is why Americans are unhappy with
lawyers and why so many lawyers are unhappy with themselves.
Law used to be a calling which had, as an added bonus, the poten-
tial to provide one with a comfortable life.®8 Today, law as a calling
is an idea foreign to practicing lawyers. Thanks to the value neu-
trality of the legal academy, lawyers view their work as just another
job, another way to make a living.

Yet despite all of this, law schools continue to produce a sizable
percentage of all future political leaders and staffers in America.??
Thus, whatever the flaws of the current system, the reality is that
those who find the idea of law appealing are also among the most
likely to find a career in politics rewarding. America is still a na-
tion under lawyers. The trick is to make sure lawyers are up to the
task.

84. See id. (discussing Sharswood’s conception of a lawyer’s obligation to the com-
mon good).

85. See Gordon, supra note 51, at 2-3.

86. See KRONMAN, supra note 31, at 50.

87. See Gordon, supra note 51, at 2-3.

88. See Sol Linowitz, Speeches from the Cornell Law School Centennial Celebra-
tion, April 15-16, 1988 — Keynote Address, 73 CornELL L. REvV 1255, 1256 (1988).

89. See MILLER, supra note 78, at 1-6.
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IIl. The Modern Law School: Toward a Guardian Class or a
Community of Sophists?

Complicit in the shifting tides of public favor for the legal profes-
sion are the actions of the modern law school. As any second-year
student can tell you, the pressures to enter a big firm, even at
schools renowned for their public interest slant, are intense.”
These pressures are all the more persuasive given the value skepti-
cism taught as an integral part of the law school curriculum.”® Law
students are thereby shorn of their idealism and left in the position
of being very well-educated Sophists®> who see the application of
their talents to the pursuit of money as valid as any alternative
schema.

The birth of the modern law school can be directly traced to
Christopher Langdell and the Harvard legal science revolution of
the 1870s. There law changed from being a magico-mystical pur-
suit in which law was derived from universal norms to a hard-nosed
science in which, through the application of the case method, legal
truths could be derived from the available case law.** In line with
the scientific faith of the time,” the Harvard revolution caught on
and became the predominant method of American legal education.
Of paramount importance to this philosophical school was treatise
writing in which the principles of specific bodies of law were laid
out in a systematic fashion.%

This notion of legal scientific certainty came under much attack
in the twentieth century — first from the legal realists and later
from the critical legal theorists and law and economics adherents.
Legal realists argued that law was nothing more than the result of
the personal biases of judges and lawyers.”® Critical theorists con-

90. See Brett S. Martin, Why Most Law Schools Are Failing at Public Interest Law,
NAT’L JurisT, Oct. 1997, at 7. Martin argues that in most law schools career planning
offices encourage students to pursue jobs in firms without fully discussing the public.
interest alternatives available.

91. See Cramton, supra note 69, at 247, 255.

92. Sophists were ancient Greeks who professed to teach, for a fee, rhetoric, phi-
losophy and how to succeed in life. They have historically been portrayed as intellec-
tual charlatans. Sophist philosophers were among the first to argue that there is no
truth, only opinion. See CAMBRIDGE DICTIONARY OF PHILOSOPHY, supra note 4, at
752.

93. See Robert Gordon, Legal Education and Practice: The Case for and Against
Harvard, 93 Mich. L. Rev. 1231, 1231 (1995).

94. See, e.g., SiomMUND FREUD, THE FUTURE OF AN ILLUSION, (James Strachey ed.
and trans., 1961) (arguing that the long-cherished “opiate of the masses,” religion,
should be replaced with faith in science).

95. See GLENDON, supra note 17, at 185.

96. See id. at 189.
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tended that law could only be taught through an interdisciplinary
approach in which black-letter law was understood simply as an
attempt by existing elites to maintain their grasp on power.”” Pro-
ponents of the law and economics school proposed that law is intel-
ligible only if viewed through the lens of the insatiable human
desire for the acquisition of property.”® More than their revolu-
tionary predecessor of legal science, these schools of thought de-
valued the notion of universal or transcendental norms.®® They
devalued the notion of laws as a means through which societal
good can be realized. They are the norm of the modern
academy.'®

These academic battles for the heart and soul of the modern law
school have had several results. First, and perhaps most frighten-
ing, they have fostered within law students, and thus America’s fu-
ture oligarchs, a cynicism and distrust of law as anything more than
personal perspective.'®? Take for example, a typical first year con-
stitutional law class. The professor who runs the class is likely to
emphasize the “principles” on which the justices of the Supreme
Court base their decisions. But often lost in the discussion is
whether these principles actually benefit society. Certainly, law
students need to learn how to interpret Supreme Court opinions,
but in analyzing these decisions why is the question of whether the
opinion is right or wrong never asked? Put another way, why are
not students asked to give the best possible result given a tabula
rasa?'92 Perhaps, it is simply a lack of time. But if lawyers are not
challenged to think through the theories which underscore their
beliefs in law school, then when will it happen? Given the lack of a
universal undergraduate curriculum,'® there is currently no institu-

97. See id. at 210.
98. See KRONMAN, supra note 31, at 227,
99. See BRIAN Bix, JURISPRUDENCE: THEORY AND CONTEXT 159-197 (1996).

100. See KRONMAN, supra note 31, at 225.

101. See Cramton, supra note 69, at 255.

102. By “tabula rasa” I mean a blank tablet on which empirical experiences have
not yet formed an imprint. See CAMBRIDGE DICTIONARY OF PHILOSOPHY, supra note
4, at 439,

103. See generally HaAroLD BLooM, THE DEATH oF THE WESTERN CaNoON Chap. 1
(1994). The problem with students who do not speak the same language by, virtue of
the same basic grounding is simple — they cannot understand each other, much as the
best educated German cannot understand the best educated Arab. Lacking this com-
mon linguistic currency, a discussion on the best end to be pursued is impossible. Such
is the lesson of the biblical tower of Babel. There is a reason that medieval philoso-
phers were so concerned with the question of how many angels could fit on the head
of a pin. See generally STEPHEN JAY GouLD, DINOSAUR IN A HaysTack: REFLEC-
TIONS IN NATURAL HisToRY Chap. 4 (1994).
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tion where students are given the opportunity to challenge each
other’s beliefs on the same points after studying the same material.
This does not bode well for the judges and leaders of tomorrow,
whose personal beliefs never will have been challenged.

The net result of all this is lawyers who do not believe that law
really can orient people toward the good. While distrust of law is
certainly a feature of law in despotic societies, it is a harmful atti-
tude in a democratic one based on the rule of law.'%* For if lawyers
do not believe that the damsel they are sworn to protect is anything
more than a harlot in disguise, how can they lead a nation premised
on the notion that law has moral force?1%

Second, these academic battles have had little relation or con-
nection to the larger legal community. Because of a combination
of radical political beliefs and an increasing specialization, legal
scholars have become an “insular minority” incapable of communi-
cating with the outside world.'® As a general rule, most law
professors have limited work experience — usually a clerkship and
two or three years of practice.'” And the limited experience they
have received, because of the problems outlined previously, has re-
cemented their close-mindedness toward the law. Since most stu-
dents do not eventually become law professors, this is quite worri-
some. Law students are being sent out in the world, with no real
sense of the intricacies of their practice or the skills needed to run a
nation.'%8

This previous point is particularly troublesome in light of the
breakdown of the old system in which law school taught you to
think like a lawyer and the firms taught you the actual intricacies of
being a practicing lawyer — specifically the human side of the
law.’” Today starting associates have limited contact with their
superiors, as they spend several years alone in a library researching
and drafting memos. Client contact does not come until late in the

104. See Bilahari Kausikan, Asia’s Different Standard, 92 FOrREIGN PoLicy 24, 226
(1993).

105. See RicHARD HOFSTADTER, THE FOUNDING FATHERS 62-74 (discussing moral
conceptions of the Founding Fathers and their impact on America legal development)
in MoRAL FOUNDATIONS OF THE AMERICAN REPUBLIC, supra note 73.

106. See GLENDON, supra note 17, at 221.

107. See Harry T. Edwards, The Growing Disjunction Between Legal Education and
the Legal Profession, 91 MicH. L. Rev. 2191 (1992).

108. See generally Richard Cappalli, The Disappearance of Legal Method, 70 TEm-
pLE L. REv. 393 (1997).

109. See Linowitz, supra note 88, at 1257.
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game.'® The human thus becomes foreign and the notion of com-
munity dissolves in the bargain.

Finally, because of the decreased emphasis on public service in
terms of both theory courses that teach students about the com-
mon good and clinical courses that apply the taught theory, law
students are increasingly incapable of meeting the demands of be-
ing republican lawyers.!! In most cases, in most law schools, law
students are not encouraged to take a public service legal job.
Often, jobs in public service are seen as a fall-back for those law
students who did not make the cut for the prestige firms. This is
hardly the kind of attitude that should be inculcated if law students
are someday going to be the ruling elite.

Despite these flaws however, law schools remain the best place
to train a guardian class. Barring a fundamental change in
America’s undergraduate institutions, only in the legal academy
will students be versed in a common language. Knights of old were
trained in the ways of the swords and the principles of chivalry
before they were sent out on the fields of battle. Today, our battles
are fought not on open fields, but rather in courtrooms and senate
chambers.’'?> Our knights thus must be trained in procedure and
legal method, before they are allowed to fight the fights needed to
achieve social justice and order.

III. Modern Realities: Can Law Be Saved?

There’s an old cliché that states “you can take a horse to water,
but you can’t make him drink.” It is a particularly apt description
of the current crisis in American law. Thus far this Comment has
argued that (1) there is general popular confusion as to the nature
and purpose of law; (2) lawyers have the potential, by virtue of
their status as American oligarchs, to assist in the lifting of this veil
of ignorance; and (3) that despite its structural flaws, the American
law school remains a valid vehicle through which a guardian class
can be taught. The net conclusion derived from these arguments is
that lawyers can help America regain her faith in the law. What
has not been asked is whether Americans want to regain their lost
faith.

Several historical developments warrant attention. First is the
increased distrust Western civilization has had for universal themes

110. See generally P.Z. Parsa, The Drudge Report: Brief Grief, NEw YORK Mag.,
24-31, June 21, 1999.

111. See KRONMAN, supra note 31, at 269.

112. As an example of this phenomenon see Davis, supra note 27, at 39.
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since the Enlightenment.!’® Effectively, Enlightenment philoso-
phers began to attack the Christian vision of “God” and a universal
end which made the cosmos intelligible.!** For political reasons,
the power of divine sovereigns was questioned and the notion of
“good” set to rest on majority opinion. While there is nothing
wrong with democratic rule, the work of J.S. Mill and other writers
stressed majority will as the dispositive factor.''® This belief repre-
sented a dramatic shift from the Athenian notion of democracy
with its conception of some things being fundamentally “right” or
“wrong.”"'¢ Conceptions of right and wrong came to be seen
merely as vehicles through which leviathans could maintain their
dominion over society.''” In place of the gods of old the Enlighten-
ment raised the new idol of science and scientific method.''® Faith
in science however has never satisfied the human subconscious to
the extent that its proponents once believed it would.'*® But, since
the gods have already been destroyed, all that is left is a hole in the
self — a missing center of identity and definition as part of a larger
community.!2°

Further complicating matters is the increased weakness of the
nation-state, the building block of Western order since the Treaty
of Westphalia in 1648.>! For a long time, it was the state that filled
the void created by the death of religion. In an attempt to find
meaning, citizens were willing to trust, believe in and ultimately
fight for the nation."®* In a world in which great power battles and
showdowns are increasingly rare,!? it is unlikely that faith in the

113. See ROBINSON, supra note 19, at 204.

114. See PAuL JoHNsoON, THE BIRTH OF THE MODERN 820-821 (1991).

115. See BowiE, supra note 46, at 35-38.

116. See, e.g., AQuiNas, supra note 40, at 76-79 (discussing why temperance is bet-
ter than indulgence).

117. See Bowig, supra note 46.

118. See generally RicHARD WEAVER, IDEAs HaVvE CONSEQUENCES (1948).
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nation will continue to suffice for many people. For in the absence
of war, of a chance to define oneself by what one is not, how can
states possibly hope to garner the faith of their populace?

In such an era, where there are no gods and no states, is it any
wonder that the human thymos'?* is currently most satisfied in the
pursuit of a capitalist commercial life?*>> The commercial life, is,
as Fukuyama argued, the one quasi-warlike creative vice left
through which the individual can be defined.'*® The last man of the
modern era is the businessman-capitalist not the lawyer-statesmen
or the philosopher-king, for kings and statesmen no longer have
kingdoms to rule. Tomorrow’s battles will seemingly be fought in
the world of economics. The question is for how long?

Psychology teaches us that, the one constant, throughout all
time, across all civilizations, is the need of a society to believe in
something — to have something to fight for.'?” The mere pursuit
of money has never been a sufficient something.'® Something else
must take its place. But what? Given the diversity of religions,
political viewpoints, etc., in modern America, it is unlikely (and
indeed undesirable) that a new Christendom or the like can be
founded. But what all Americans do have in common is a faith,
however skeptical or bruised, in law.’®® If lawyers can begin to re-
new their understanding and commitment to the law as the effi-
cient cause'*® of the common good and happiness, this faith can fill
the void left in the wake of the destruction of the old gods. In so
acting, American society can move beyond its current fixation on
the stock market and on to more pressing issues in social justice
and welfare.’®!
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IV. Recommendations for Change

It is apparent that structural reforms need to be undertaken,
both within the legal community and in the community at large, if
“we are to remain (or return to being) a nation of laws and not of
men.”"*? Three reforms in particular seem warranted. Through
the application of these reforms, the intrinsic advantages possessed
by lawyers can be brought to the forefront. Consequently, a
greater return on those to whom much was given can be
demanded.

Most importantly, the modern law school needs to be re-ex-
amined. There needs to be an increased acceptance in law school
faculties of classical notions of law. Students must be taught that
belief in law as something more than random whim of judges and
politicians is acceptable. Studies in ethics seminars which include
both a theoretical and service component should become an essen-
tial element of every law student’s curriculum. These programs
should include not only discussions of traditional pro bono work,
but also of non-traditional legal jobs such as public service or gov-
ernment work.'** Law schools also need to better fund post-gradu-
ate public interest legal programs, thereby manifesting a greater
commitment to public interest law. Given the great cost of such an
undertaking, law schools would be wise to work with the leaders of
the bar to create a greater number of post-graduate fellowships
and loan-forgiveness programs that are in part funded by the prof-
its of the large firms.134

Second, law schools and the bar associations need to work
closely together to implement legal public education programs at
the nation’s high schools and universities. Much as Sol Linowitz
has suggested,'** both high school and college students need to re-
ceive training about the purpose of law, the content of law, the
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notion of rights — both collective and individual — and finally of
obligations. Not only would this benefit the majority of Americans
who will never attend law school, but it is also likely to have the
added bonus of increasing the dialogue between academics and
practitioners. They will have to cooperate to design a curriculum.

Finally, perhaps it is time to do more than re-examine the zeal-
ous advocacy paradigm of lawyering. While alternative notions of
lawyering abound (e.g., community activist, community liaison,
community empowerer, etc.) in the main, the organized bar re-
mains wedded to the notion of zealous advocacy.’*®* As has been
noted however, zealous advocacy does not properly take into ac-
count public law’s concern for the common good. Alternative vi-
sions that place a greater emphasis on practical wisdom, need to be
better integrated into the legal mainstream. Active lobbying by
academics and concerned practitioners for such changes would do
much to put the ball in motion.

Conclusion

In summary, this Comment has argued that because of a series of
historical events, Americans have become confused about the pur-
pose of law. Rather than seeing law as a culture specific derivation
of eternal principles, many Americans now see law as an arbitrary
and capricious device — which does not equate with their under-
standing of what law should be. Such a belief is reinforced by law-
yers,. who in pursuit of the client’s interests, fail to care for the
common good. Law schools, in their training of the high priests of
the law, have hardened this principle into their willing clay, first
through the Holmesian legal science revolution and more recently
through legal realism, law and economics and critical legal studies.
It is of little surprise then, that the “best and brightest” of the mod-
ern law-student do not attempt to become philosopher-kings or
lawyer-statesmen, but rather value-neutral technicians.

Such a state of affairs cannot stand if America is to prosper into
the next century. Today’s lawyers, despite their training, given their
continued role as a political elite, must begin to return the law to
its purpose as the instrument for the realization of basic goods and
ultimately happiness. To achieve this end, law schools must be re-
formed, new education techniques implemented in high schools
and colleges, and the credo of individual client first, last and always
re-examined. The fruits of this labor, while not likely to be imme-
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diately apparent, have long term significance for a more healthy,
greater good. For not only will we have saved law and the legal
profession, but more importantly, we will have begun to save our-
selves. People need to believe in something and the erection of a
“god of law” is at least something all Americans can believe in.

If such changes can be realized, perhaps, unlike our predeces-
sors, we will not be doomed to the lowest reaches of hell. Rather,
we can be a modern Virgil,'*” who, through our developed practical
wisdom and a touch of grace, can lead the American populace up
to Paradiso,"*® up to our own golden city on a hill. If used wisely
and creatively, the law has within it the power and potential to im-
plement the systemic reforms necessary to reshape America into
the “champion and vindicator of liberty” that John Adams once
promised she would be.’* Such a course will not be without its
challenges and it certainly will not come easy. But as Virgil once
counseled Dante, “Here must all distrust be left behind, here must
all cowardice be ended.”'*® For it is only through the rejection of
our fears and doubts, that great things can be done.
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