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exemptions to businesses on an individual basis.'*' Applicants are
screened carefully to make certain that each exemption will serve
the best interests of the commonwealth.** Only certain types of
businesses may apply, but among those eligible are industrial
units,’?® tourist hotels,'** and designated services.'?® Once the gov-
ernor approves a designation, the business is entitled to a series of
partial exemptions which decrease in value over the years.'?® The
exact number of years that a business will enjoy its exemptions
depends on its location. Puerto Rico is divided into four categories

121. Act of 1978, § 255a(c) (Supp. 1979).

122. Id. § 255h(a). The section provides that the governor may refuse to grant an exemp-
tion to any business, if in his judgment the exemption would not “serve the best social and
economic interests of the People of Puerto Rico.” Id. In Everlasting Dev. Corp. v. Descartes,
192 F.2d 1 (1st Cir. 1951), plaintiff building corporation sought declaratory relief after the
tax exemption council and the governor had rejected its application. The 1948 Act, like the
current law, required the council and the governor to consider many factors when ruling on
an application. Act of 1948, § 2. The court denied relief, refusing to interfere with “a judg-
ment . . . political in nature rather than judicial.” 192 F.2d at 6.

123. Act of 1978, §§ 255a(d)(1)-(5) (Supp. 1979).

124. Id. § 255a(d)(7). A tourist hotel is defined as a hotel which caters to the tourist
trade by offering beaches, swimming pools, court games, etc. Id. § 255a(f)(1). To be distin-
guished are commercial hotels, defined as all other hotels under the 1963 Act. Act of 1963, §
252a(f)(2). A comparison of the two acts reveals how incentives change to meet the needs of
the times. Under the 1963 Act, all tourist hotels, commercial hotels, and guest houses could
apply for exemptions. Id. §§ 252a(d)(5)-252a(d)(6). Under the current law, only tourist ho-
tels which were closed or under construction on January 1, 1978 may apply. Act of 1978, §
255a(d)(7) (Supp. 1979).

125. Act of 1978, § 255a(d)(9) (Supp. 1979). Among the services which may apply for
exemptions are banks, consulting firms, mail order houses, computer service centers, and
medical laboratories. Id. § 2565a(0). Because the prior acts emphasized industrial develop-
ment, most services could not apply for exemptions until the enactment of the current stat-
ute. The legislature wrote the new law to “generate a substantial number of well-remuner-
ated jobs in addition to those created in the manufacturing phase.” Industrial Incentive Act
of 1978, No. 26, 1978 P.R. Laws 55, 57.

126. The 1978 Act is the first act which emphasizes partial, rather than total, exemp-
tions for eligible businesses. Act of 1978, § 255b (Supp. 1979); cf. Act of 1963, § 250. The
primary incentives available to most businesses are partial exemptions from industrial de-
velopment income, personal property, and real property taxes, and total exemptions from
license fees, local excise taxes, and other municipal taxes. Act of 1978, §§ 255b(a)-(c) (Supp.
1979). When the partial exemptions apply, most businesses are entitled to a 90% exemption
for the first five years, a 75% exemption for the next five years, a 65% exemption for the
next five years (if the exemption is for more than ten years), a 55% exemption for the next
five years, and a 50% exemption for the final five years. Id. §§ 255b(a)-(b). The rule is
different for service units. They are entitled to partial exemptions from the same taxes, but
at the lesser rate of 50% for the entire period of exemption. Id. § 225b(o). Service units are
entitled to the same total exemptions as other businesses. Id.
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of zones, with exemptions available for ten years in Zone I areas
and twenty-five years in Zone IV areas.'® Certain industries may
find the 1978 Act less attractive than its predecessors, but the act
was designed to achieve “a public policy for development which is
totally integrated to the social, economic, ecological and fiscal
needs of our Government.”'*® Nonetheless, the results of thirty
years of industrial incentive laws in Puerto Rico have been
impressive.!?®

The United States Virgin Islands enacted its first Industrial In-
centive Program in 1957.!*° The current law'®! provides that indi-
vidual businesses must apply to the Industrial Development Com-
mission to receive the benefits of the program.!®? To be eligible, a
business must make an investment of at least $50,000 exclusive of
inventory, employ at least ten Virgin Islands residents on a full
time basis, and agree to purchase all reasonably priced goods and
services from native firms.'*® Like the Puerto Rican program, the
statute allows its Commission to exercise broad discretion in decid-
ing which applications to approve.'® When an application is ap-

127. Id. § 255b(d)(1). Exemptions are available in a Zone I area, one of “high industrial
development,” for ten years; a Zone II area, one of “intermediate industrial development,”
for 15 years; a Zone III area, one of “low industrial development,” for 20 years; and a Zone
IV area, the islands of Vieques or Culebra, for 25 years. Id.

128. 1978 P.R. Laws 26.

129. According to ARTHUR ANDERSEN, supra note 118, industrialization proceeded at a
rapid pace after the Act of 1948, with the Gross national product increasing fourfold in 15
years. Id. at 111-12.

130. Industrial Incentive Program, No. 224, 1957 V.I. Laws 146 (superceded 1961). The
statute was held constitutional in Port Constr. Co. v. Virgin Islands, 359 F.2d 663 (3d Cir.
1966) (no denial of equal protection because the incentives were available only to busmesses
organized under Virgin Islands law).

131. Industrial Development Program, V.I. CopE AnN. tit. 29, §§ 701-725 (Supp. 1979).
The 1957 program was superceded by statutes enacted in 1961, Industrial Incentive Pro-
gram, No. 798, 1961 V.I. Laws 251 (superceded 1972), and in 1972, Investment Incentlve
Program, No. 3263, 1972 V.I. Laws 195 (superceded 1975).

132. V.I. CopE ANN. tit. 29, § 705(a) (Supp. 1979).

133. Id. § 708. Businesses are also required to incorporate under Virgin Islands or
United States law, meet the requirements of I.R.C. § 934 (relating to income tax exemptions
for certain Virgin Islands residents and corporations), qualify as actual investors, comply
with all federal and local laws, and grant the government a perpetual easement across any
land adjoining a beach or shoreline. Id.

134. Id. § 709. See King Christian Enterprises v. Virgin Islands, 345 F.2d 633 (3d Cir.
1965) (building company not entitled to exemption; Tax Exemption Board acted properly
when it refused to treat several of plaintiff’s investments together for purposes of meeting
the statute’s requirement of minimum capital).
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proved, the government issues a certificate in the nature of a con-
tract'®® which entitles the business to a series of tax exemptions
and subsidies.*®*® The business, at its option, may choose to receive
its benefits in as few as ten years or in as many as twenty years.'®?
Benefits for an additional five to ten years are available to those
businesses which locate in specified “economically depressed”
areas.'®®

E. The Targeted Jobs Tax Credit

Congress, as part of the Revenue Act of 1978,'*® amended the
Internal Revenue Code to provide a targeted jobs tax credit to em-
ployers of qualified workers.'*® The credit, which will remain in ef-
fect through the end of 1981,4! seeks “to focus employment incen-
tives on those individuals who have high unemployment rates,
even when the national unemployment rate is low. . . .”**? Accord-
ingly, the Code lists seven groups of individuals, including the eco-
nomically disadvantaged and the handicapped, who stand to bene-
fit from the credit.!*®* Employers who hire members of these
targeted groups may claim tax credits as follows: fifty percent of

135. V.I. Cope ANN. tit. 29, § 701(c) (Supp. 1979). In Vitex Mfg. Co. v. Virgin Islands,
351 F.2d 313 (3d Cir. 1965), the court ruled that because the certificate was in the nature of
a contract, the language of the certificate should be construed against the government.

136. V.L Cobe ANN. tit. 29, §§ 713-715 (Supp. 1979). Eligible businesses receive exemp-
tions from most real property, gross recepits, and excise taxes. Id. § 713(a). They also re-
ceive non-taxable subsidies, or rebates, of 90% of most income taxes paid to the Virgin
Islands, and 90% of customs duties and other taxes paid on imported raw materials and
component parts. Id. § 713(b).

137. Id. § 713(c). Businesses which elect a ten year period of benefits receive total ex-
emptions and 90% subsidies annually. Those which elect a twenty year term receive 50%
exemptions and 45% subsidies annually. A business may choose to receive its benefits for
any number of years in between the two poles, with rates adjusted accordingly. Id.

138. Id. § 714(a).

139. Revenue Act of 1978, Pub. L. No. 95-600, 92 Stat. 2763 (codified in scattered sec-
tions of LR.C.)

140. LR.C. §§ 51-53.

141. Id. § 51(c)(4).

142. S. Rep. No. 95-1268, 95th Cong., 2d Sess. 126, reprinted in [1978] U. S. Cobe CoNne.
& Ap. News 6761, 6889, < ‘

143. LR.C. § 51(d)(1) provides, “An individual is a member of a targeted group if such
individual is—(A) a vocational rehabilitation referral, (B) an economically disadvantaged
youth, (C) an economically disadvantaged Vietnam-era veteran, (D) an SSI recipient, (E) a
general assistance recipient, (F) a youth participating in a cooperative education program,
or (G) an economically disadvantaged ex-convict.” The categories are further defined in §§
51(d)(2)-(9).
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the first $6,000 of wages paid to the employee during the first year
of his employment, and twenty-five percent of the first $6,000 of
wages paid during the second year.!** Thus an employer receives a
maximum credit of $4,500 per qualified employee over a two year
period.

The credit, while it identifies targeted groups of individuals in
need of jobs, fails to encourage the creation of jobs where they are
most needed. The Kemp-Garcia plan seems preferable to the
amended Internal Revenue Code. It proposes to bring jobs to many
of the same groups, but plans to do so by creating the jobs, with as
little red tape as possible, in the targeted areas. Under the current
law, a young person who seeks employment as an “economically
disadvantaged youth” must first prove to the satisfaction of a
“designated local agency” that he is a member of a family whose
income for the past six months has been less than seventy percent
of the Bureau of Labor Statistics “lower living standard.”**®* On the
other hand, under the Kemp-Garcia bill, he would only have to
prove that he resides in the zone to ensure that he and his em-
ployer would enjoy the full benefits of the legislation.'«¢

F. Current Enterprise Zones In Great Britain

Enterprise zones are currently being developed in at least seven
communities in Great Britain.’*” The British program received a
boost in 1979 with the appointment of Sir Geoffrey Howe, one of
the originators of the enterprise zone concept, to the influential
post of Chancellor of the Exchequer.!*®* The British program offers
several major incentives to businesses willing to locate in a zone.
For instance, every business in a zone receives an exemption from
all real property and corporate income taxes.!*® The government

144. Id. §§ 51(a)-(b).

145. Id. § 51(d)(3), (9).

146. Employers who hire up to half of their workers from areas outside a zone may still
be eligible for Kemp-Garcia benefits. H.R. 7563, tit. IIA, sec. 211(d)(2)(C). See notes 200-07
infra and accompanying text for a discussion of the eligibility requirements under the
Kemp-Garcia bill.

147. Dep’t of the Environment, Press Release No. 51 (July 29, 1980) [Great Britain].
The sites for the zones, limited to approximately 500 acres each, include parts of London,
Liverpool, Manchester, Newcastle, and Belfast. See also Unsworth, UK Eyes Setting Up 7
‘Enterprise Zones,’ J. Com., Oct. 29, 1980, § 4, at 1, col. 4.

148. See notes 7-8 supra and accompanying text for a summary of Sir Geoffrey’s plan.

149. Dep’t of the Treasury, Economic Progress Report, No. 121 (May 1980) [Great
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has eased zoning restrictions and made planning procedures less
complicated.'®® It has also promised to “reduce to a bare minimum
its requests for statistical information” from zone businesses.*®!

The British zones are slated to run for ten years, subject to re-
newal.’** While the government’s ultimate aim is to “bring new life
back to these areas of economic dereliction,”® it is still too early
to gauge the success of the program. In conjunction with the
Puerto Rican and Virgin Islands’ programs, however, the British
zones provide Congress with useful models for enterprise zones in
America.

IV. Analysis of the Kemp-Garcia Bill
A. Designation of Zones'®*

Under the Kemp-Garcia bill, local governments take the first
step in deciding which areas should be designated as enterprise
zones by submitting their applications to the Secretary of Com-
merce.'*® Alternatively, a state government may apply on behalf of
one or more consenting local governments.'*® In instances in which
the boundaries of an enterprise zone will extend beyond the juris-
diction of a single city or town, the second option may prove espe-
cially useful because it allows the state to take the initiative in
seeking a designation. Under both options, however, a local govern-
ment has the final word on whether or not an application will be
submitted. As a result, no community will be saddled with an en-
terprise zone it never requested.

An applicant must meet several requirements in order to qualify
for enterprise zone status. First, the entire area of the zone must
fall within the jurisdiction of the government or governments

Britain].

150. Id.

151. Id. See section V infra.

152. Dep't of the Treasury, Economic Progress Report, No. 121 (May 1980) [Great
Britain).

153. Id.

154. This subject is dealt with in Title I of the Kemp-Garcia bill, “Designation of Pri-
vate Jobs and Enterprise Zones.” H.R. 7563, tit. L.

155. Id. tit. 1, sec. 101(a), subch. C, § 7871(a).

156. Id. § 7871(a)(2). The first enterprise zone bill, H.R. 7240, did not provide this
alternative.
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designating the zone.'®” Thus a zone may come under the jurisdic-
tion of more than one local government, but only if each commu-
nity consents to the designation. Second, the boundary of the zone
must be continuous.!®® A city can not use its poorest blocks to cre-
ate a confusing checkerboard zone, but nothing in the Kemp-Gar-
cia bill prevents a city from designating more than one zone if all
other requirements are met. Third, at least 4,000 persons must live
in the zone.!®® The result of this politically attractive low threshold
is that rural regions as well as inner city neighborhoods can qual-
ify. A special provision is made for Indian reservations, which need
not meet the population requirement.!®® Fourth, levels of unem-
ployment and poverty in the zone must be high enough to warrant
the designation.!®* The bill provides three options by which an ap-
plicant can satisfy the fourth requirement.'®® Under option A, the
requirement is met if at least thirty percent of the families residing
in the zone live below the poverty level'®® and unemployment for
the past two years must have run at least twice the national aver-
age.'® Under option B, unemployment for the past two years must
have run at least three times the national average.'®*®* Under option
C, at least fifty percent of the families residing in the zone must
- live below the poverty level.’*® These are rigid standards, appropri-
ately designed to restrict enterprise zones to the nation’s most eco-

157. H.R. 7563, tit. 1, sec. 101(a), subch. C, 7871(c)(1)(A).

158. Id. § 7871(c)(1)(B).

159. Id. § 7871(c)(1)(C)(i). The bill does not indicate whether the population of the zone
is to be measured by the last official census (which may be inaccurate in a poor community,
especially if illegal aliens are present) or by some other means.

o 160. Id. § 7871(c)(1)(C)(ii). H.R. 7240 did not contain this provision.

161. H.R. 7563, tit. I, sec. 101(a), subch. C, § 7871(c)(2).

162. Id.

163. The Kemp-Garcia bill defines the poverty level as, “85% percent of the average
lower living standard income level determined annually by the Secretary of Labor and pub-
lished by the Bureau of Labor Statistics.” Id. § 7871(c)(3). H.R. 7249, by contrast, proposed
using figures compiled by the Department of Commerce, Bureau of the Census to determine
the number of families below the poverty level. H.R. 7249, tit. I, sec. 101(a), subch. C, §
7871(c)(2). According to an adviser to Rep. Garcia, the change was requested because Rep.
Garcia believes that the Bureau of Labor statistics are more readily attainable. Telephone
interview with Paul Bardack, Legal Adviser to Rep. Robert Garcid (Nov. 5, 1980).

164. H.R. 7563, tit. I, sec. 101(a), subch. C, § 7871(c)(2)(A). Unemployment figures may
be derived from any source acceptable to the Secretary of Commerce. Id. § 7871(c)(4).

165. Id. § 7871(c)(2)(B). :

166. Id. § 7871(c)(2)(C).
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nomically depressed areas.'®’

An applicant must meet one final requirement. Every local gov-
ernment seeking federal approval of an enterprise zone must per-
manently reduce the effective real property tax rate'®® in the zone
by at least twenty percent.’®® The entire reduction need not be
made immediately; a locality has four years to make a “ratable”
reduction after the Secretary of Commerce approves the designa-
tion.!” The requirement is made even less burdensome by a guar-
antee in the bill that the federal government will disregard the re-
duction in determining aid to state and local governments.” The
requirement, while commendable for its demand of a local commit-
ment, is nonetheless troubling. As previously indicated, non-con-
tractual perpetual exemptions are usually viewed by the courts as
gratuities which may be terminated.'” Furthermore, the bill fails
to recognize that many school districts rely heavily on local taxes
for their funding and that some local bond issues are guaranteed
by property taxes.'”® Congress should consider an alternative to

167. A fact sheet on enterprise zones prepared by Rep. Kemp cites a House Information
Services computer study which used 1970 data to estimate what proportion of the nation
would be eligible for enterprise zone status. The study concluded that only one and a half
percent of the nation’s city dwellers live in areas which qualify, but that up to five percent
of the total population of the United States is included when rural areas are added. J. Kemp,
Tue URBAN JoBS AND ENTERPRISE ZONE ACT: SoME QUESTIONS AND ANSWERS (1980). The
controversy which surrounded the 1980 Census raised doubt about the accuracy and availa-
bility of any data derived from the Census.

168. The bill defines the effective real property tax rate as “the rate of the real property
tax multiplied by the percentage of assessed value which is subject to such rate.” H.R. 7563,
tit. I, sec. 101(a), subch. C, § 7871(d}(2).

169. Id. § 7871(d)(1). The base rate which must be reduced by 20% is the rate in effect
when the application is submitted. Id.

170. Id.

171. Id. tit. I, sec. 101(c). H.R. 7240 did not contain this guarantee.

172. See note 79 supra and accompanying text. A foreseeable difficulty is that businesses
will move to an enterprise zone relying on the permanent tax reduction, and the public will
then call for an end to the favorable rates. The businesses could argue that the local govern-
ment should be estopped from raigsing the tax rate, at least for a reasonable time, but the
weight of authority would support a government contention that the abatement was a gratu-
ity which could be terminated. See, e.g., Dodge v. Worcester, 129 Vt. 441, 282 A.2d 799
(1971); Grossman v. Wagner, 20 Misc. 2d 797, 192 N.Y.S.2d 557 (Sup. Ct. 1959); Miller v.
Board of County Comm’rs, 79 Wyo. 502, 337 P.2d 262 (1959).

173. See generally United States Trust Co. v. New Jersey, 431 U.S. 1 (1977); Flushing
Nat’l Bank v. Municipal Assistance Corp., 40 N.Y.2d 731, 358 N.E.2d 848, 390 N.Y.S.2d 22
(1976), supporting creditor’s rights on municipal bond issues in the face of legislative at-
tempts to alter the terms of the issues; see also Bond, Enhancing the Security Behind
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this requirement.'”

Under the proposed legislation, once a local or state government
submits its application, the Secretary of Commerce conducts a re-
view to see if the applicant has fulfilled all the requirements for
enterprise zone status.'” The Secretary is instructed to pay partic-
ular attention to the local government’s plan to make a permanent
reduction in real property tax rates,'’® apparently because the plan
is the best available indicator of local commitment. The Secretary
and the appropriate agencies within the Department of Commerce
then have the exclusive authority to approve or reject the applica-
tion.'” Once an enterprise zone is designated, it remains in effect
for ten years.'” The clock for each zone begins to run on the first
of January following its approval by the Secretary of Commerce.!”
Thus all zones go into effect on the first of January and wind up on
the last day of December, simplifying many tax returns in the
zone. Exactly for which ten years a zone is in effect will vary from
zone to zone.'®°

In only one instance may a zone’s designation be revoked before
its ten years have elapsed. The Secretary of Commerce has the au-
thority to revoke a designation whenever a local government fails
to comply “substantially” with the requirement for a permanent
real property tax reduction in the zone.'® Few zones should be af-

Municipal Obligations: Flushing and U.S. Trust Lead the Way, 6 Foronam Urs. L.J. 1
(1977).

174. See section V infra.

175. The Secretary has the power to prescribe the form of the application and to require
any information necessary to make a decision. H.R. 7563, tit. I, sec. 101(a), subch. C, §
7871(a)(2).

176. Id. The bill requires only that the local government make “assurances satisfactory
to the Secretary” that it will actually reduce real property tax rates in the zone. Id.

177. Id. § 7871(a)(1). The bill does not indicate whether existing agencies in the Depart-
ment of Commerce or some new office will be responsible for processing the applications.

178. Id. § 7871(b)(1). The original bill did not limit the term of a zone’s designation.
H.R. 7240, tit. I, sec. 101(a), subch. C, § 7871(b)(1).

179. H.R. 7563, tit. I, sec. 101(a), subch. C, § 7871(b)(1).

180. Because the Kemp-Garcia bill does not impose any-deadlines for filing applications
with the Secretary, some zones could begin on January 1, 1982 and remain in effect through
December 31, 1991, while others could begin on January 1, 1983 and remain in effect
through December 31, 1992, But within each zone, the same ten year period applies to all.
Id. Therefore, a business which opens during the eighth year of an enterprise zone is enti-
tled to only two years of benefits. Congress should consider alternative measures which are
better calculated to ensure the continued development of each zone. See section V infra.

181. HL.R. 7563, tit. I, sec. 101(a), subch. C, § 7871(b)(2). The word “substantially” would
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fected by this provision. If for some reason a local government can-
not make the twenty percent cut in its tax rate, it can argue that a
lesser cut “substantially” complies with the statute. Further, the
bill provides that no revocation may go into effect until the last
day of December following the first full year after the Secretary’s
decision.*®® This period of one to two years should give local legis-
lators ample opportunity to redesxgnate the zone by complying
with the statute.

An area may seek a designation as both an enterprise zone and a
foreign trade zone.'®® In fact, the Kemp-Garcia bill encourages the
dual designation by requesting the Foreign Trade Zone Board to
expedite its review of applications submitted by enterprise
zones.'® Sponsors of the bill hope that industries which employ
unskilled workers to assemble foreign components into final prod-
ucts will want to locate in the dually designated zones.'*® Even a
foreign trade zone which does nothing but provide warehouses
used for temporary storage,'®® would contribute to the redevelop-
ment of an economically depressed area.

seem to invite litigétion. A 20% property tax cut in depressed areas should not be so oner-
ous as to require a loophole.

182. Id. In prescribing the effective dates of a zone, the bill applies the same rules to
revocations as to designations. Thus, despite a revocation, a zone can only be terminated on
a December 31.

183. Id. tit. I, sec. 102. See Free Trade Zones— Worldwide, J. Com., Oct. 20, 1980, § 4,
for a complete survey of free trade zones around the world and the benefits they offer. Free
trade zones, referred to as foreign trade zones in the United States, are essentially “an im-
porter’s sanctuary from the host country’s customs officers—a designated area, usually in or
near a port, that is declared to be outside the host’s customs territory.” Id. at 1, col. 2. Of
the some 355 free trade zones worldwide, approximately 60 are foreign trade zones located
in the United States. Id. at 15, cols. 1-2. Zones vary in the United States, but they generally
offer importers and exporters a place to store goods quickly and cheaply, without full cus-
toms formalities. Feldman, Trade Zone Growth Hitting Peak, J. CoM., Oct. 22, 1979, § 4, at
1, col. 3.

184. Id. tit. I, sec. 102(1). The bill further provides that the Board should take into
account the economic potential of enterprise zones when reviewing their applications. Id.
sec. 102(2). The Board should also supply technical assistance to the enterprise zone appli-
cants. Id. sec. 102(3).

185. J. KEmP, supra note 167, at 12.

186. Most foreign trade zones are used primarily for warehousing. Feldman, Trade Zone
Growth Hitting Peak, J. CoM., Oct. 22, 1979, § 4, at 1, cols. 2-3.
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B. Kemp-Garcia Incentives'®

The Kemp-Garcia bill provides several tax incentives and
other inducements to draw businesses to enterprise zones. First,
the bill amends the Internal Revenue Code to reduce social secur-
ity payroll taxes for both employers and employees in a zone.!®®
The reduction, however, is not an automatic one. It applies only to
“eligible employees,” whom the bill defines as those workers who
perform at least half their services in one or more enterprise
zones.'®® A further complication is that employees are eligible only
for the duration of a payroll period;!®® hence, a determination must-
be made at the end of each payroll period as to which employees
are currently eligible for the reduction. These eligibility rules are
unnecessarily burdensome. If their purpose is to exclude businesses
which might operate “fronts” in enterprise zones to take advantage
of the social security tax reduction, then the bill should provide a
simpler means of gauging sincerity. Perhaps defining eligible em-
ployees as persons who work for zone businesses which employ a
certain percentage of zone residents would be an easier, but
equally accurate, test to apply.'®*

Eligible employees do not all receive the same social secunty tax
reductions under the Kemp-Garcia bill. The bill draws ‘a distinc-
tion between those eligible employees who are under the age of
twenty-one at the close of a payroll period and those who are
twenty-one and over.!®* The former are entitled to a social security
tax reduction of ninety percent, while the latter are entitled to a
fifty percent reduction.'®® The social security taxes payable by em-
ployers are reduced by the same proportions.'®* Thus the bill en-
courages employers to hire young workers. Given the high rate of

187. This subject is dealt with in Title I of the Kemp-Garcia bill, “Tax Incentives.”
H.R. 7563, tit. IL

188. Id. tit. IIA, sec. 201.

189. Id. tit. IIA sec. 201(a), § 3126(b).

190. Id.

191. In another part of the bill, “quahﬁed businesses” are defined to take residency of
workers into account. Id. tit. IIB, sec. 211(b)(d)(2). See notes 202-07 supra and accompany-
ing text. Congress should consider granting the social security tax abatements to “qualified
businesses and their employees.”

192. Id. tit. IIA, sec. 201(a), § 3126(a).

193. Id.

194. Id.
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unemployment among teenagers in impoverished areas, this is an
especially important and commendable feature of the bill.

The Kemp-Garcia bill expressly provides that the reduction in
social security taxes “shall not affect the eligibility of any individ-
ual for benefits under the Social Security Act nor the amount or
extent of such benefits.”?®® This provision represents the major
cost of the bill to the taxpayers.'® Every dollar of social security
taxes not collected because of the Kemp-Garcia abatement must
be replaced with general revenues.®” The bill instructs the Secre-
tary of the Treasury to make a quarterly estimate of the amount of
taxes lost due to the reduction and to transfer that amount to trust
funds established for the benefit of the social security system.®®

A second tax incentive offered to lure businesses to enterprise
zones is a reduction in capital gains tax rates for zone busi-
nesses.'®® For corporations, the rate is reduced from twenty-eight
percent to fifteen percent on sales and exchanges of qualified prop-
erty.?* The Kemp-Garcia bill offers a series of definitions to aid in
a determination of whether the lower rate applies. Qualified prop-
erty includes both real and tangible personal property which is
used predominantly by the taxpayer in the active conduct of a
trade or business in a zone;**! it also includes any interest in a
qualified business.?*® For a business to be qualified, it must meet
three requirements. First, it must actively engage in the conduct of
a trade or business.?*® Second, at least half of its employees must
be qualified employees,** who are defined as those workers per-

195. Id. tit. IIA, sec. 202. The original enterprise zone bill, H.R. 7240, did not contain
this provision.

196. Rep. Kemp estimates that this provision could cost taxpayers approximately $1 bil-
lion annually. J. KEMP, supra note 167, at 5. See note 229 infra for a cost analysis of the bill.

197. H.R. 7563, tit. IIA, sec. 203.

198. Id. The Secretary is also instructed to make appropriate adjustments for erroneous
estimates in previous quarters. Id.

199. Id. tit. IIB.

200. Compare LR.C. § 1201(a) with H.R. 7563, tit. IIB, sec. 211(a).

201. H.R. 7563, tit. IIB, sec. 211(b)(d)(1). Homeowners in the zone also benefit from this
definition. Real property sold or exchanged by individuals whose principal residence is in
the zone is classified as qualified property for the purposes of the tax reduction. Id. tit. IIB,
sec. 211(b)(d)(1)(B)(ii)- .

202. Id. tit. IIB, sec. 211(b)(d)(1)(C). The business interest may be in “a corporation,
partnership, or other entity. . . .” Id.

203. Id. tit. IIB, sec. 211(b)}(d)(2)(A).

204. Id. tit. IIB, sec. 211(b)(d)(2)(B).
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forming substantially all of their services in one or more enterprise
zones in the trade or business of their employer.2°® Third, at least
half of the business’ qualified employees, on the average, must be
residents of an enterprise zone.?® This final requirement, missing
from the original enterprise zone bill, was added at the request of
Representative Garcia.?*” It should prevent businesses with little
interest in hiring local workers from using enterprise zones as ten
year tax havens.

Capital gains tax rates are also reduced for taxpayers other than
corporations.?®® Under the bill, non-corporate taxpayers’ deduc-
tions on sales or exchanges of qualified property?*® are increased
from sixty to eighty percent of their net capital gain.?’® The bill
further exempts all taxpayers from minimum taxes on capital
gains.?' As an added incentive for both corporate and other tax-
payers, zone property for the purposes of capital gains taxes re-
mains qualified after the zone’s designation ends.?*? The property
loses its qualified status only after its first sale or exchange follow-
ing the end of the zone’s term."®

A third major tax incentive available to enterprise zone busi-
nesses is a reduction in corporate income taxes.?'* The reduction,
which applies to the taxable income of all corporations classified as
qualified businesses,?'® is between fifteen and seventeen and one
half percent of the present rate depending on the particular tax

205. Id. tit. IIB, sec. 211(b)(d)(3).

206. Id. tit. IIB, sec. 211(b)(d)(2)(C). The requirement includes a grace period to give
new businesses time to hire zone residents. However, “for each taxable year after the first
taxable year,” the requirement must be met unless the business can show extenuating cir-
cumstances which satisfy the Secretary of the Treasury. Id.

207. Telephone interview with Paul Bardack, Legal Adviser to Rep. Robert Garcia (Nov.
5, 1980).

208. H.R. 7563, tit. 1IB, sec. 212.

209. Qualified property is defined as it was for the purposes of the capital gains tax
reduction for corporations. See notes 201-02 supra and accompanying text.

210. Compare LR.C. § 1202(a) with H.R. 7563, tit. IIB, sec. 212(a)(1).

211. H.R. 7563, tit. IIB, sec. 213. )

212. Id. tit. IIB, secs. 211(b)(d)(4), 212(a)(2). This exemption was not included in the
original enterprise zone bill.

213. Id. tit. 1IB, secs. 211(b)(d)(4)(B), 212(a)(2)(B). The bill wisely avoids offering an
inducement to sell or exchange zone property toward the end of the ten year life of a zone.

214. Id. tit. IIC.

215. Qualified businesses are defined as they were for the purposes of the capital gains
tax reduction. See notes 202-07 supra and accompanying text.
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bracket.?'® Clearly the savings are significant for both large and
small corporations, but not as impressive as those attainable under
the Virgin Islands or British programs.?'” Because the reduction in
corporate income tax rates will be of prime importance to most
businesses contemplating operations in a zone, Congress should
make certain that this incentive is adequate.

A fourth incentive, designed especially for small businesses, is an
accelerated depreciation schedule.?'® The schedule applies only to
qualified businesses®'® whose aggregate bases of property placed in
service during the taxable year does not exceed $500,000.?*° When
the schedule applies, the business may use a three year straight
line method of depreciation for all property placed in service dur-
ing the taxable year.?®* The current bill also allows a full invest-
ment credit on this property.*** These provisions not only simplify
bookkeeping for small businesses, but also allow businesses to re-
tain more of their earnings during their early years.

A fifth incentive further simplifies bookkeeping for small busi-
nesses in a zone. The bill provides that qualified businesses?*®
whose annual gross receipts in no prior year have exceeded
$1,500,000 may choose to use the cash receipts and disbursements

216. Compare L.R.C. § 11(b) with H.R. 7563, tit. IIC, sec. 221(c):

LR.C. H.R. 7563
Taxable income rate rate Reduction
$25,000.00 and less 17% 14% 17.6%
$25,000.01 to $50,000.00 20% 17% 15.0%
$50,000.01 to $75,000.00 30% 25% 16.7%
$75,000.01 to $100,000.00 : 40% 4% 15.0%
$100,000.00 and more 46% 39% 15.2%

Congress should consider an incentive, such as a corporate tax credit refund, for zone busi-
nesses which have no taxable income.

217. 'The Virgin Islands provides 90% “subsidies” on corporate income taxes paid by
eligible businesses. V.I. Code Ann. tit. 29, § 713(b) (Supp. 1979). See notes 136-38 supra
and accompanying text. The British program provides zone corporations with total develop-
ment land tax exemptions. Dep’t of the Treasury, Economic Progress Report, No. 121 (May
1980) [Great Britain). See note 149 supra and accompanying text.

218. H.R. 7563 tit. IID, sec. 231.

219. Qualified businesses are defined as they were for the purposes of the capital gains
tax reduction. See notes 202-07 supra and accompanying text.

220. H.R. 7563, tit. IID, sec. 231 (a)(r)(2).

221, Id. tit. IID, sec. 231(a)(r)(1).

222. Id. tit. IID, sec. 231(b). H.R. 7240 did not contain this provision.

223. Qualified businesses are defined as they were for the purposes of the capital gains
tax reduction. See notes 202-07 supra and accompanying text.
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method of accounting.?®* Further, any new business in a zone, no
matter how large, may use the cash method during its first taxable
year as a qualified business.?*® The flexibility of the cash method
and the relief it provides from the more complicated accrual
method of accounting should be useful in attracting small busi-
nesses, which often-cannot afford the services of outside account-
ants, to enterprise zones.

A final incentive relates to net operating loss carryovers.??® The
bill amends the Internal Revenue Code to extend net operating
loss carryovers from seven to ten years for all qualified zone busi-
nesses.”” The provision is intended to “give businesses an incen-
tive to hang on through initial losses,”**® an important considera-
tion in the long-range development of enterprise zones.

How much will all these incentives cost the taxpayer? Represen-
tative Kemp estimates that if half of the eligible areas in the
United States were designated as enterprise zones, then the total
amount of lost tax revenues could run as high as $1.5 billion annu-
ally.??* Few would argue that the cost, when compared to amounts
spent on other urban programs over the years, is too high.2%°

V. Recommendations and Conclusion

The current version of the Kemp-Garcia bill is legally sound. Its
principal strength rests in the fact that it proposes to redevelop
targeted areas with minimal amounts of government spending and
oversight. Congress’ first concern, therefore, should be to retain the

224. H.R. 7563, tit. IID, sec. 232.

225. Id. tit. IID, sec. 232(a)(f)(3).

226. Id. tit. IID, sec. 233.

227. Compare LR.C. § 172(b)(1)(B) with H.R. 7563, tit. IID, sec. 233(a)(J).

228. J. Kemp, supra note 167, at 11.

229. Id. at 4-5. Rep. Kemp estimates the annual cost of the bill as follows: 1) social
security tax reductions: $948 million; 2) capital gains tax reductions: $75 million; 3) corpo-
rate income tax reductions: $131 million; 4) accelerated depreciation schedule: $53 million;
5) cash method of accounting: $12 million; 6) extended net operating loss carryovers: negligi-
ble; 7) administrative costs: $19 million; 8) Foreign Trade Zones Board assistance: $2 mil-
lion. Rep. Kemp cautions that these are rough estimates, but believes that they may be on
the high side because they assume no reflow due to the incentives. Id.

230. The New York Times recently commented that even if the lost taxes amount to
$1.5 billion annually, the cost “is still much less than existing urban grant programs and, in
theory, some of the lost revenue would be offset by the taxes paid by the businesses and
workers as they became productive.” Rosenbaum, Reagan Calls His Version ‘Urban Enter-
prise Zones,” N.Y. Times, Nov. 23, 1980, § 4, at 2, col. 3.
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virtues of the bill through the political bargaining that lies ahead.
Although not every area will benefit directly from the bill, Con-
gress must make certain that its incentives apply with full force to
the particular areas and groups most in need of assistance. In addi-
tion, every attempt to burden zone businesses with unnecessary
paperwork must be thwarted. Furthermore, Congress should con-
tinue to court the small businessman, an important factor in the
growth of any community.**

The Kemp-Garcia bill deserves praise for not relaxing wage,
safety, health, environmental, or fair labor standards in enterprise
zones. Zone businesses which, despite all their tax breaks, can only
operate by paying substandard wages or by excessively polluting
the air need not be encouraged. In fact, Congress should include
provisions in the bill, similar to those found in the Kennedy bill,?*?
which require zone businesses to maintain all federal and local
" standards. ' ' _ '

Several changes to the Kemp-Garcia bill are in order. Congress
should more clearly define which employers and employees are eli-
gible to receive social security tax reductions.?®® In designating a
zone, Congress should not require a “permanent” real property tax
reduction which it cannot guarantee.** Instead, it should require a
reduction only during the ten year period that the federal govern-
ment can exert its influence in the zone. If local school budgets and
bond issues are adversely affected by the ten year reduction, then
Congress should be willing to supply the schools with extra funds
and the bondholders with extra guarantees.

The current bill does not make the Commerce and Treasury De-
partments accountable for their decisions concerning which areas
qualify as enterprise zones and which businesses are eligible for

231. Senator Boschwitz emphasized the importance of encouraging the small business-
man when he introduced the enterprise zone bill in the Senate: “The bill focuses mainly on
small business because small business creates the vast majority of new jobs. In the past 10
years two-thirds of the new jobs in the private sector came from businesses with less than 20
employees.” 126 ConG. Rec. 87005 (daily ed. June 13, 1980) (remarks of Sen. Boschwitz).
See generally, D. Birch, The Job Generation Process, reprinted in Economic Development
Legislation: Hearings Before the Subcomm. on Economic Stabilization of the House Comm.
on Banking, Finance and Urban Affairs, 96th Cong., 1st Sess. 386-408 (1979).

.232. S. 2088, 90th Cong., 1st Sess. tit. I, §8 101(a)(3)(c), 101(e).

233. See notes 188-91 supra and accompanying text.

234. See notes 168-74 supra and accompanying text.
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exemptions. Although a certain amount of latitude is desirable, the
departments should be required to file annual reports subject to
Congressional review.**® Congress should also encourage the expe-
dited judicial review of all contested enterprise zone decisions.?®¢

The Kennedy bill provided that businesses “relocating from one
area to another” should not be entitled to the benefits of the pro-
gram, although expanding businesses should be eligible.?*” Con-
gress should consider a similar clause to discourage businesses
from relocating in enterprise zones solely to take advantage of
Kemp-Garcia benefits. By requiring that “eligible businesses” be in
the nature of either new or expanded operations, Congress could
help preserve communities adjacent to enterprise zones.

The Kemp-Garcia proposals are closely related to the tax incen-
tive programs already in effect in the Virgin Islands, Puerto Rico,
and Great Britain.?®® Clearly there are differences among the vari-
ous programs, such as the incentives they offer and the regions
they involve, but essentially their purposes and policies are the
same. Congress should make a thorough study of these programs.
It should conduct hearings in Puerto Rico and the Virgin Islands
to discover what the successes and failures of their programs have
been.

Finally, Congress should consider making enterprise zones even
more attractive to developers. To supplement the incentives for
businesses, incentives which would encourage new housing should
also be weighed. A statement containing assurances similar to Brit-
ain’s promise to “reduce to a bare minimum its requests for statis-
tical information” from zone businesses**® would be a welcome ad-
dition to the bill. Furthermore, Congress should make certain that
the maximum ten year period of benefits for each zone is adequate

235. Similar systems of accountability are used in Massachusetts and Alaska to monitor
state development finance corporations. B. DaniELs & M. Kiescunick, DevELOPMENT Fi-
NANCE: A PRIMER FOR PoLicyMAKERS, PArT II 47 (1979).

236. A business should not have to spend several years in court while a zone’s term is
running. Congress should consider a clause similar to the one governing the review of certain
Federal Trade Commission decisions: “Such proceedings in the court of appeals [or district
court in the case of Kemp-Garcia legislation) shall be given precedence over other cases
pending therein, and shall be in every way expedited.” 15 U.S.C. § 45(e) (1976).

237. S. 2088, 90th Cong., 1st Sess., §2.

238. See notes 116-38, 147-53 supra and accompanying text.

239. Dep't of the Treasury, Economic Progress Report, No. 121 (May 1980) [Great
Britain).
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to achieve real progress in the nation’s most impoverished areas.
Congress may find it necessary to include renewal provisions, such
as those in Britain,**° for zones which have not achieved complete
success after ten years. Alternatively, a minimum period of exemp-
tion should be available to businesses which open after a zone is
already several years old. Otherwise, virtually all development in a
zone will take place during its first few years. Congress should pro-
mote the continued growth of these economically depressed areas
and not foster “boom towns” which fade as quickly as they
blossom.

The Kemp-Garcia bill proposes an approach to urban redevelop-
ment which is new only in the sense that the federal government
has never attempted anything like it before. Tax incentive pro-
grams have often worked well in the past. Now Congress has an
opportunity to offer major incentives which should go a long way
toward rebuilding the nation’s economically depressed areas. Rep-
resentatives Kemp and Garcia have submitted a proposal which
deserves the attention of Congress and the nation.

Robert W. Benjamin

240. See note 152 supra and accompanying text.






