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who shall take office upon confirmation by a majority vote
of both Houses of Congress. :

Sec. .3. [If the President declares in writing] Whenever the
President transmits to the President of the Senate and the
Speaker of the House of Representatives his writlen declaration
that he is unable to discharge the powers and duties of his
Office, such powers and duties shall be discharged by the
Vice President as Acting President.

Skc. 4. &If the President does not so declare, and the]
Whenever the Vice President, [with the written concurrence
of] and a majority of the theads] principal &ﬂiwrs of the
executive departments or such other body as Congress may

- by law provide, transmit[s] to the Egongress his} President

of the Senate and the Speaker of the House of Représentatives
ir written declaration that the President is unable to
discharge the powers and dutiés of his office, the Vice Presi-
dent shall immediately assume the powers and duties of
the office as Acting President.
Sec. 5. Whenever the President transmits to the [Con-
%rees] President of the Senate and the Speaker of the House of
epresentatives his written declaration that no inability
exists, he shall resume the powers and duties of his.office
unless the Vice President, with the written'concurrence of a.
majority of the [heads] principal officers of the executive
departments or such other body as Congress may by law
provide, transmits within two ‘days to the Congress his
written declaration that the President is unable to discharge
the powers and duties of his office. . Thereupon Con
ill] shall immediately proceed to decide the issue. If the
ongress determines by two-thirds vote of both Houses
that the President is unable to discharge the powers and
duties of the office, the Vice President shall continue to
discharge the same as Acting President; otherwise the
President shall resume the powers and duties of his office.



INDIVIDUAL VIEWS OF
SENATOR EVERETT McKINLEY DIRKSEN

When the Congress considers amendments to the Constitution, it
deals not with the problems of today, or yesterday, or tomorrow, but
in terms of the grand sweep of our Nation’s history and future. The
Constitution is the basic charter of our Government. It is appro-

riate to keep its function separate from the various laws we derive
})rom it, laws that are designed to meet specific problems as they may
arise. The Constitution must meet the test of time. It can do this
only if it provides the means by which the Congress may meet the
needs of the moment, not the solution to specific problems.

The questions of Presidential succession and Presidential inability
are not new to the Senate. It has been wrestling with them for man
years. Time and again it has tried its hand at contriving an amend-
ment to the Constitution to deal with the problems. But each time
when the Senate almost reaches a conclusion as to language for the
amendment it becomes aware that its labors have been so narrowly
directed to the problems arising out of particular events that it has
failed to think and write in the broad fundamental concepts which are
necessary to a constitutional amendment. And then, because it
realizes the dangers of a job half done, it does nothing at all.

Congress cannot go along that way any further. It must deal with
the problems of Presidential succession and Presidential inability by a
constitutional amendment. It is necessary that the pertinent pro-
vision of the Constitution dealing with vacancy or inability, article
II, section 1, that reads as follows:

In case of the Removal of the President from Office, or of
his Death, Resignation, or Inability to discharge the Powers
and Duties of the said Office, the Same shall devolve on the
Vice President, and the Congress may by law provide for the
Case of Removal, Death, Resignation or Inability, both of
the President and the Vice President, declaring what Officer
shall then act as President, and such Officer shall act accord-
{)ngl , undtﬂ the Disability be removed, or a President shall

e elected.

be amended to clarify whether the devolution is of the Office of the
President or only of his powers and duties. Presumably it is the
former in the case of death or resignation and the latter in case of
inability. Be that as it may, it has been the uncertainty of con-
struction of this language that in the past has prevented Vice Presi-
dents from assuming authority during the periods of disability of
various Presidents. Next, it is essential that the Constitution provide
a means of dealing with the other matters encompassed in Senate
Joint Resolution 1. But the amendment should not deal with details.
They can be handled by statute and rightly should be.
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This solution was well laid out before this committee last year and 2
years ago by the then Deputy Attorney General of the United States,

r. Katzenbach. His entire statement in the 1963 hearings, in-
corporated again in the 1964 hearings, should be read by everyone who
is considering this problem. Let me only emphasize his concluding
thoughts:

Apart from the wisdom of loading the Constitution down
by writing detailed procedural and substantive provisions
into it has been questioned by many scholars and statesmen.
The framers of the Constitution saw the wisdom of using
broad and expanding concepts and principles that could be
adjusted to keep pace with current needs. The changes are
that supplemental legislation would be required in any event.
In addition, crucial and urgent new situations may arise
in the changing future—not covered by Senate Joint Reso-
lution 28 !'—where it may be of importance that Congress,
with the President’s approval, should be able to act promptl
without being required to resort to still another amend-
ment to the Constitution. Senate Joint Resolution 35 !
makes this possible; Senate Joint Resolution 28 ! does not.

Since it is difficult to foresee all of the possible circum-
stances in which the Presidential inability problem could
ariss, we are opposed to any constitutional amendment
which attempts to solve all these questions by a series of
complex procedures. We think that the best solution to
the basic problems that remain would be a simple consti-
tutional amendment, such as Senate Joint Resolution 35,
which treats the continiency of inability differently from
situations such as death, removal, or resighation, which
states that the Vice President in case of Presidential in-
ability succeeds only to the powers and duties of the Office
as Acting President and not to the Office itself, and which
declares that the commencement and termination of any
inability may be determined by such methods as Congress
by law shall provide. Such an amendment would supply

_the flexibility which we think is indispensable and, at the
same time, put to rest what legal problems may exist under
the present provisions of the Constitution as supplemented
by practice and understanding.

Senate Joint Resolution 35, referred to by Mr. Katzenbach, now
the Attorney General, and modified in accordance with his suggestions

reads as follows:
Article—

In case of the removal of the President from office or of
his death or resignation, the said office shall devolve on the
Vice President, 1n case of the inability of the President to
discharge the powers and duties of the said office, the said
powers and duties shall devolve on the Vice President as
Acting President until the inability be removed. The Con-
gress may by law provide for the case of removal, death,
resignation or inability, both of the President and Vice

$88th Cong.
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President, declaring what officer shall then be President,
or in case of inabﬁiby, act as President, and such officer
shall be or act as President accordingly, until a President
shall be elected or, in case of inability, until the inability
shall be earlier removed. The commencement and termina-
tion of any inability may be determined by such method as
Congress shall by law provide.

I, therefore, propose that we adopt as a constitutional amendment
this proposal which not only bears the imprimatur of the two distin-
guished men who were then Members of the Senate, Senator Kefauver
and Senator Keating, but which was so persuasively supported by the
Attorney General, He has confirmed to me that he still holds those
views. And in his testimony this year he said only that he would
not insist on the preference he had expressed in the past.

But such a coastitutional amendment would be only the beginning.
We must then prepare specific legislation to esta.blisg, the mechanics
and the details of Ef)’resi'dentia,l succession and inability. It could be
in much the same language as that proposed by the Senator from
Indiana for a constitutional amendment. ,

This course of action has one advantage above all others, It
removes the fear that we may embed in the Constitution procedures
which may not turn out to be workable. If they are in a statute we
can change them. If they become a part of the Constitution, it
would take another constitutional amendment to change them.

Indeed the events of the past few days have created a presumption
and perhaps a conclusive presumption that a constitutional amend-
ment in the form reported will be ill advised. In testimony before
the Committee on the Judiciary of the other body, the Attorney
General has given further indication of doubts he holds about the
adequacy of the language of Senate Joint Resolution 1. Is section 3
permitting the President to declare his inability if he transmits a
declaration in writing to the Senate and the House to be used when
the President is having a tooth pulled? Is it to be used when he is
out of the country on a visit to Mexico or to a NATO meetin%, or
perhaps when he is in the air at any time? If so, then we have
imposed in the Constitution a very cumbersome procedure for him
to take back his powers and duties. We have provided the same
mechanics for an inability of a few minutes, or a few hours, as we
have for long periods of illness.

Then, too, as has been suggested by those who have studied Senate
Joint Resolution 1 in the form reported by the committee, there are
many things which are not covered by the detailed language of this
amendment which perhaps should be covered if we are going into such
detail instead of adopting broad constitutional language which can be
applied by statute to situations as they may arise. If one of the pur-

osés of the amendment is to provide to the greatest extent possible
or the filling of the Office of Vice President, have we done so? What
happens if the President is disabled for many months and the Vice
President assumes his powers and duties as Acting President? Can
he appoint a Vice President, or must that Office remain empty?
Surely there is as much chance that some ill may befall the mortal
who 18 Acting President due to the disability of the President as there
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would be if he succeeded to the Presidency upon the death of the
President. By moving into this area with a constitutional amend-
ment containing such specifics dealing with the one case we may have
foreclosed ourselves from dealing by statute with other parts of the
roblem. On the other hand the broader language of Senate Joint
esolution 35, 88th Congress, would permit us to deal with this whole
problem by statute.

And, let us never forget, that it is often argued that because situa-
tions of great variety and complexity may arise a{ any time in the
conduct of our foreign relations and in the administration of the laws
which we pass, we should not too tightly or too rigidly control the
exercise of discretion by those who must deal with the problems, But
by writing such specifics into the Constitution as are proposed by
Senate Joint Resolution 1 as reported, we are even more tightly and
more rigidly binding ourselves in dealing with the details of proglems
of Presidential succession and inability.

We should certainly heed the wisdom of the Attorney General when
he testified on the merits of the various proposals last year and the year
before. And we should give thought to the implications of all the
assumptions the Attorney General felt constrained to make when he
testified this year. Let us see what he said:

First, [ assume that in using the phrase “majority vote of
both Houses of Congress’’ in section 2, and ‘“two-thirds vote
of both Houses’ in section 5, what is meant is a majority and
two-thirds vote, respectively, of those Members in each House
present and voting, a quorum being present. This interpre-
tation would be consistént with longstanding precedent (}s)ee,
e.g., Missouri Pac. Ry. Co. v. Kansas, 248 ﬁg 276 (1919)).

Second, I assume that the procedure established by section
5 for restoring the President to the powers and duties of his
office is applicable only to instances where the President has
been declared disabled without his consent, as provided in
section 4; and that, where the.President has voluntarily
declared himself unable to act, in accordance with the proce-
dure established by section 3, he could restore himself imme-
diately to the powers and duties of his office by declaring in
writing that his inability has ended. The subcommittee may
wish to consider whether language to insure this interpreta-
tion should be added to section 3.

Third, I assume that even where disability was established
originally pursuant to section 4, the President could resume
the powers and duties of his Office immediately with the
concurrence of the Acting President, and would not be
obliged to await the expiration of the 2-day period
mentioned in section 5.

Fourth, I assume that transmission to the Congress of the
written declarations referred to in section 5 would, if Congress
were not then in session, operate to convene the Congress in
special session so that the matter could be immediately
resolved. In this regard, section 5 might be construed as
impliedly requiring the Acting President to convene a special
session in orger to raise an issue as to the President’s inability
pursuant to section 5.
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Further in this connection, I assume that the language used
in section 5 to the effect that Congress “will immediately
decide” the issue means that if a decision were not reached
by the Congress immediately, the powers and duties of the

Office would revert to the President. This construction is

sufficiently doubtful, however, and the term ‘immediately’’
is sufficiently vague, that the subcommittee may wish to
consider adding certainty by including more precise language
in section 5 or by taking action looking toward the making
of appropriate provision in the rules of the House and Senate,

In my testimony during the hearings of 1963, I expressed
the view that the specific procedures for determining the
commencement and termination of the President’s inability
should not be written into the Constitution, but instead
should be left to Congress so that the Constitution would
not be encumbered by detail.

21

The fact that we give heed and thought to these suggestions does

about the problem of presidential
succession and disability, Indeed, we must do something. Let us
do it with the sweep of history in our mind and pen rather than the -
shackles of specifics.

' Evererr McKiNLEY DIRKSEN.
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Agreements devised by the President and his Vice President in past
administrations to cope with an inability crisis are not satisfactory
solutions, Recent history has also made us very much aware of the
need for filling the Office of Vice President when a vacancy arises,

It is abundantly clear that, rather than continue these informal
agreements, the only sound approach is the adoption of a constitu-
tional amendment. ' ‘ :

The hearings, which have been held on this important subject in
recent years and in which this Senator- has had the opportunity to
participate, have led me to prefer a different approach than the
present one. As in other legislative matters, the finished product
requires the refinement of individual preferences. In the spirit of
this simple reality, I shall support the proposed amendment. It is
my earnest hope that the Congress and the State legislatures will
approve and ratify it promptly. There is, however, one amendment
which I would urge, as discussed at a later point.

There are two major reasons for my acceptance of the proposed
amendment.

The first is the urgent need for a solution. Differences of opinion
in Congress have deprived us of a solution for far too long. It is
time that these constitutional shortcomings be met.
~ Secondly, the proposed language approaches the product which
would have resulted under the prolpos'alp which I had urged, so that
this amendment is acceptable.

— Nevertheless, it is in order to state the bases of my earlier prefer-
ence and the preference of three Attorneys General.

The proposed amendment would distinguish the inability situation
from the three other contingencies of permanent nature; death, resig-
nation, and removal from office, and would recognize that, in the first
instance, the Vice President becomes Acting President only.

At this point, we encounter the first major difference of opinion.
Some would advocate spelling out the procedure for determining
inability within the language of the proposed amendment. 1 dis-
agree with the method of lgocking into the Constitution those pro-
cedures deemed appropriate today but which, in the light of greater
knowledge and experience may be found wanting tomorrow.

The preferred course would be for the amendment to authorize the
" Congress to establish an appropriate procedure by law. This practice
parallels the situation of Presidential succession, wherein the power is
delineated by the Constitution but the detail is left for later deter-
mination,

I would also add one fundamental limitation to the process.

I refer to the doctrine of separation of powers. The maintenance
of the three distinect branches of Government, coequal in character,
has long been accepted as one of the most important safeguards for
the preservation of the I::public.
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The executive branch should determine the presence of and termina-
tion of the inability of the President. It is my view that a method
which would involve neither the judicial nor the legislative branch of
the Government would be the better course.

The determination of Presidential inability and its termination is
obviously a factual matter. No policy is involved. The issue is
simply whether a specific individual with certain physical, mental, or
emotional impairments possesses the ability to continue as the Chief
Executive or whether his infirmity is so serious and severe as to render
him incapable of executing the duties of his Office.

Injecting Congress into the factual question of inability does create
a secondary impeachment procedure, although limited, in which the
conduct of the President would not be the test.

The impeachment trial of President Andrew Johnson affords a
clear illustration of the dangers presented when Congress performs a
judicial function. The intrigue and interplay within the Congress
during the impeachment trial serves as a warning of clear and present
dangers which exist when Congress is called upon to consider where to
place the mantle of the presidential powers.

An additional compelling argument for restricting this authorit
to the executive branch is that this determination must be made wit.
a minimum of delay. Although this objection has been alleviated in
the present language, the executive branch is clearly best equipped to
respond promptly as well as effectively in the face of such a crisis,

bviously, such & decision must rest on the relevant and reliable
facts regardi % the President’s Ehysical or mental faculties. It must
be divorced from any thoughts of political advantage, personal
prejudice, or other extraneous factors, Those possessing such firsthand
information about the Chief Executive, or most accessible to it on a
pc;lrsona.l basis, are found within the executive branch and not else-
where, .

We must be mindful that the President is chosen by the.people
of the entire Nation. It is their wish and their right that he serve
as President for the term for which he was chosen. Every sensible and
sympathetic construction favoring his continued performance of
presidential duties should be accorded him. Indeed, were error to
be committed, it should be in favor of his continuation in office or,
were it interrupted by a disability, by his resumption of the office at
the earliest possible moment upon recovery. The members of the
executive branch are best situated to protect that interest.

What briefly has been developed is the basis of my view that
Congress should not be injected into the decisionmaking process in
cases of presidential inability or recovery.

Considerable reference has been made in the discussion of Senate
Joint Resolution 1 to the 76 cosponsors of the proposed resolution,
Cosponsorship of a proposal does not mean acceptance of detail and
the exact text. I am certain that cosponsors do not consider them-
selves bound by a proposal as introduced. Cosponsorship doec not
indicate a desire to proceed without hearings, deliberation, and amend-
ments in committee as well as on the floor of the Senate. Refine-
ments made by the committee on this measure illustrate that whether
& proposal has a single sponsor or 99 cosponsors, it must be examined
in detail before it is considered by the Senate with a view to change
by amendment or substitution,
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The refinements that have been made on the original language of
Senate Joint Resolution 1 will clarify the detailed procedure to be
followed in a case of disability.

The role of Congress is narrow. It is as an appeal open to the
President from the decision of the Vice President and the members
of the Cabinet. It will be brought into the matter only in those -
limited circumstances where the %’ice President, with a majority of
the principal officers of the executive departments, and the President
disagree on the question of inability, It is important to note that
Congress will not have the power to initiate a challenge of the Presi-
dent’s ability.

The procedure by which Congress shall act is properly left to later
determination within rules of each branch thereof. 1{) point of possible
conflict is resolved in the understanding that Congress shall act as
separate bodies and within their respective rules.

The language that “* * * Congress shall immediately proceed to
decide the issue’” leaves to Congress the determination of what, in
light of the circumstances then existing, must be examined in deciding
the issue. Thus, the matter will be examined on the evidence avail-
able. It is desirable that the matter be examined with a sympathetic
eye toward the President who, after all, is the choice of the electorate.

It is ti{)parent that Senate Joint Resolution 1 does have aspects
which alleviate the dangers attendant to a crisis in presidential
inability, Nevertheless, 1t is felt by this member of the committee
that caution and restraint will be demanded should this inability
measure be called into application.

A time does arrive, however, when we must fill the vacuum. The

oints which I have emphasized and previously insisted upon are
important; but having a solution at this point is more than important,
it 1s urgent. For this reason, I support Senate Joint Resolution 1
and urge its passage. I hope that it will be given expeditious approval
by the other body and early ratification by the required number of

States.
PROPOSED AMENDMENT

Section 5 gives the majority of the Cabinet and the Vice President
only 2 days 1n which to challenge the President’s declaration that his
inability has terminated.

This is not enough time considering the gravity of the situation and
the circumstances which might exist.

In the discharge of their duties, members of the Cabinet often travel
widely. There are also long periods of time in which they may not
have had an opportunity to observe and visit with the President so as
to judge whether he has recovered sufficiently to resume his duties.
Such periods of inaccessibility might even be longer, in the event of the
President’s illness. .

The 2-day period should be extended to properly allow for these
factors. I urge amendment of this point to provide additional time.

Roman L. HruskA.
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