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M CHAEL WAYNE W LLI AMS, Petitioner, v. JOHN B. TAYLOR
WARDEN, Respondent.

No. 99-6615
1999 U. S. Briefs 6615
Cct ober Term 1999
Decenmber 23, 1999

ON WRIT OF CERTI ORARI TO THE UNI TED STATES COURT OF APPEALS
FOR THE FOURTH Cl RCUI T.

BRI EF AM CI CURI AE OF LEGAL ETHI CS PROFESSORS AND THE STEI N
CENTER FOR LAW AND ETHI CS I N SUPPORT OF PETI Tl ONER

MOTI ON OF LEGAL ETHI CS PROFESSORS AND THE STEIN CENTER FOR LAW AND ETHI CS FOR
LEAVE TO FILE BRIEF AS AM CI CURI AE I N SUPPORT OF PETI Tl ONER

Pursuant to Suprene Court Rule 37.3(b), novants Kathleen O ark, Stephen
Gllers, Bruce Geen, Ceoffrey Hazard, Susan Martyn, Janmes Ml iterno, Deborah
Rhode, Ronal d Rotunda, Charles W Wl fram and Fordham University's Louis Stein
Center for Law and Ethics respectfully request |leave to file the attached brief
am cus curiae in support of petitioner. Mvants have sought consent to their
appearance as anmici curiae fromPetitioner Mchael WIIlians and Respondent John
Tayl or, Warden of the Sussex | State Prison. Al though Petitioner has consented,
Respondent has not consent ed.

Movants are nine | aw professors who are experts in legal ethics, and a
university ethics center. Kathleen O ark, Professor at Washi ngton University
School of Law, has taught |egal ethics since 1993. Stephen Gllers, Professor at
New York University School of Law, has taught legal ethics since 1978, and is
t he aut hor of a casebook, REGULATI ON OF LAWERS (5th ed. 1998). Bruce G een,
Stein Professor at Fordham University School of Law and Director of the Louis
Stein Center for Ethics, has taught |egal ethics since 1987.

Ceof frey Hazard, Trustee Professor at the University of Pennsylvania School
of Law, has taught |egal ethics since 1966, was the reporter for the Kutak
Conmmi ssion that created the ABA's MODEL RULES OF PROFESSI ONAL CONDUCT, and is
the co-author of a treatise, THE LAWOF LAWERI NG and a casebook, THE LAW AND
ETH CS OF LAWYERI NG (3rd ed. 1999). Susan Martyn, Professor at University of
Tol edo Col | ege of Law, has taught |egal ethics since 1977. Janes Mbliterno,
Prof essor at the Marshal | -Wthe School of Law at the College of WIliamand Mary
and Director of its Center for the Teachi ng of Legal Ethics, has taught |egal
ethics since 1984, and is author of CASES AND MATERI ALS ON THE LAW GOVERNI NG
LAWYERS (1999) and ETHICS OF THE LAWER S WORK (1993). Deborah Rhode, Ernest W
McFarl and Prof essor at Stanford Law School and Director of the Keck Center on
Legal Ethics and the Legal Profession, has taught |egal ethics since 1979, is
aut hor of the casebook, PROFESSI ONAL RESPONSI BI LI TY: ETH CS BY THE PERVASI VE
METHOD (2nd ed. 1998) and co-author of the casebook, LEGAL ETHI CS (2nd ed.
1995).

Ronal d Rotunda, Albert E. Jenner Jr. Professor at University of Illinois
School of Law, has taught |egal ethics since 1974, and is co-author of the
casebook, PROFESSI ONAL RESPONSI BILITY (7th ed. 2000). Charles W Wl fram
Charles Frank Reavis Sr. Professor Eneritus at Cornell Law School, has taught
| egal ethics since 1974, is the author of the treatise, MODERN LEGAL ETHI CS
(1986), and is the reporter for the RESTATEMENT OF THE LAW GOVERNI NG LAWERS'
CONDUCT (1999). The Louis Stein Center for Law and Ethics, based at Fordham
Uni versity School of Law, sponsors prograns, devel ops publications, supports
schol arship on contenporary issues of |aw and ethics, and encourages



professional and public institutions to integrate noral perspectives into their
wor k. Over the past decade, the Stein Center and affiliated Fordham Law faculty
have exam ned the ethical dinensions of the adm nistration of crimninal justice,
i ncludi ng i ssues of prosecutorial ethics.

The potential Amici have an interest in ensuring that this Court recognize
t he professional ethical obligation of prosecutors to disclose all excul patory
i nfornati on, an obligation that is independent of prosecutors' duties under the
Due Process d ause.

The brief of Anmici will not address every point argued by the parties.
Instead, Amici focus on a single issue: the ethical obligation of prosecutors to
di sclose all excul patory infornmation, even in post-conviction proceedings.

Based upon t he above, movants respectfully request that the Court accept
their attached brief for filing.

Respectfully subnmitted

LAWRENCE J. FOX *, DAVID J. KESSLER, VI KTORI YA MEYEROV, Drinker Biddle &
Reat h LLP, One Logan Square, 18th and Cherry Streets, Philadel phia, PA 19103-
6996, (215)988-2700

* Counsel of Record
Counsel for Am ci Curiae

Dat ed: Decenber 22, 1999

LAWRENCE J. FOX *, DAVID J. KESSLER, VI KTORI YA MEYEROV, Drinker Biddle & Reath
LLP, One Logan Square, 18th and Cherry Streets, Phil adel phia, PA 19103-6996,
(215) 988- 2700.

* Counsel of Record

Counsel for Amici Curiae. [*i]

Vi ew Tabl e of Contents
Vi ew Tabl e of Authorities

[*1] |INTEREST OF AM C nl

nl Amici curiae state, pursuant to SUP. CT. R 37.6, that this brief was not
authored in any part by counsel for any party, and that no person or entity nmde
any nonetary contributions to its preparation or subm ssion

The interest of Amici is set forth in the acconpanying notion for |eave to
file this brief amcus curiae.

STATEMENT OF THE CASE
PETI TIONER S TRI AL

Petitioner, Mchael Wayne WIllianms, was indicted, inter alia, for the capita
nmurder of Morris and Mary Keller. At WIlliams' trial, the uncontested facts were
that on February 27, 1993, WIllians and Jeffrey Alan Cruse decided to rob a
house owned by Mrris and Mary Keller. Ms. Keller was sexually assaulted. M.
and Ms. Keller were each shot several tines, and then were left for dead in a
wooded area behind their hone. WIIliams v. Commonweal th, 450 S. E.2d 365, 369
(Va. 1994).

The key contested issue at trial was whether it was WIllians or Cruse who
fired the shots that killed M. and Ms. Keller. This issue was of critica
i mportance because in Virginia, only the person who 'actually fired the fatal
shot' can be guilty of capital murder. See VA. CODE ANN. § 18.2-31 (Mchie
1994).

Cruse, who was awaiting his own trial for capital murder, testified for the
Commonweal th at Wllians' trial. Cruse testified that it was Wllians' idea to



conmit the robbery; that WIllians selected the Keller's home; and that WIlians
dictated all their actions once inside the Keller's hone. Cruse also stated that
he was unaware of any plan to kill the couple until nonments before the first
shots were fired. According to Cruse, Wllians said "we'll shoot at the count of
three," and then WIlliams shot M. Keller. After WIllianms said that he "didn't
want to | eave no witnesses," Cruse shot Ms. Keller, and she "fell down." When
M. Keller stood back up, WIlianms shot himagain. As they were wal ki ng away,
Wl lianms shot the Kellers "a couple nore tines apiece."

Willians testified in his own defense. He admitted his part in the robbery,
but maintained that it was Cruse who said they should nurder the Kellers to
elimnate witnesses. Wllians said that it was Cruse who shot and killed Ms.
Keller. Wlliams [*2] acknow edged that he shot M. Keller once, but said that
Kel l er then got back up. After that, Cruse shot Keller several nore tinmes.

The jury convicted Wllianms on all counts, including capital nurder. n2

n2 WIlliams was convicted of capital murder, robbery, rape, and the abduction
of Mary Keller; capital murder, robbery and the abduction of Mrris Keller
statutory burglary, and arson. WIllianms contests only the capital murder
convi ctions, not the other convictions.

EXCULPATORY | NFORMATI ON

Prior to trial, WIllians' lawer filed a Brady notion requesting, anong ot her
things, information regardi ng any "confessions or statenents" made by Cruse,
Joi nt Appendix 25 [J. A 25] and any "psychiatric, psychol ogi cal and nental
health records" relating to Cruse. [St. App. 21] The trial court ordered the
Commonweal th to produce any excul patory information. [J. A 30]

After conviction, WIllians' |awer in the state habeas proceeding wote to
Donal d Curry, the Senior Assistant Attorney General in the Crimnal Litigation
Section, and specifically requested that M. Curry "review all materials and
evi dence in the possession, custody or control of the Commonwealth or its
agents, " including:

. "Al'l psychol ogical test [sic] or polygraph exam nations performed upon any
prosecution witness," and

"A copy of all nedical and psychiatric reports known to the prosecutor
concerning any witness the prosecutor called at trial which arguable [sic]
affected the witness's credibility, ability to perceive, or relate or recal
events."

[J.A 346-49]

Donal d Curry, the Senior Assistant Attorney General in the Crimna
Litigation Section, responded by stating:

Wth respect to your request . . . that Warren and | "inspect and review' all
materials "in the possession, custody or control of the Commonwealth" for the
purpose of identifying material, excul patory evidence, we have no intention of

doing so. . . . This case . . . no longer is in a posture where the Conmonweal t h
is a "prosecutor." You have filed a civil [*3] habeas corpus proceeding in
whi ch the Commonweal th is the defendant. | know of no authority that requires

t he Conmonweal th, as the respondent in a civil habeas proceeding, to conply with
such a request frompetitioner's counsel

[J. A 353 (enphasis added)] M. Curry did not disclose any of the information
requested by WIllianms' state habeas counsel

Later, in the federal habeas proceeding, an investigator hired by WIlians'
federal habeas | awyer discovered a report of a psychiatric examnmi nation of Cruse
the key prosecution witness. n3 The psychiatric report was prepared in Septenber
of 1993, several nonths prior to petitioner's trial, and stated:



[Cruse] has little recollection of [the nurders], other than vague nenories, as
he was intoxicated with al cohol and nmarijuana at the tine.

[J. A 495] The report also stated Cruse was generally unable to recall events
that occurred when he had been "drinking excessively" or doing drugs. [J.A 498]
This psychiatric report was not disclosed in response to either the trial
court's Brady order or state habeas counsel's request.

n3 Assistant Attorney General Donald Curry has acknow edged the significance
of Cruse's testinony to the Conmonweal th's case against WIIlians:

The issue in this case . . . was a question of which defendant shot the victim
if the jury believed Cruse's testinony, then Wlliams fired all five of the
shots that killed M. Keller and two of the three shots that killed Ms. Keller
if the jury believed WIllians' testinony, then Cruse fired all three shots that
killed Ms. Keller and all but one of the shots that killed M. Keller. In
short, the issue in this case was credibility . "

[J. A 366-67 (citation omtted)]
SUMVARY OF ARGUMENT

It is as nmuch [a prosecutor's] duty to refrain frominproper methods cal cul at ed
to produce a wongful conviction as it is to use every legitinate neans to bring
about a just one.-- Berger v. United States, 295 U S. 78, 88 (1935), overrul ed
on other grounds, Stirone v. United States, 361 U S. 212 (1960).

[*4] Because of a prosecutor's unique position in the |aw-part advocate
and part representative of the sovereign with an interest in seeing that justice
i s done--prosecutors have special ethical duties of fairness recognized in al
fifty states, including the Conmonweal th of Virginia.

Pursuant to the applicable provision of the Virginia ethical code, the
government |awyers had a continuing duty to produce all excul patory information
of which they were aware both before and after WIlianms' conviction. See
VI RG Nl A CODE OF PROFESSI ONAL RESPONSI BILITY (VIRA NIA CODE), DR 8-102(a).

Wl lianms, as a habeas corpus petitioner seeking relief froma capital sentence,
had to be able to determ ne whet her the Conmonweal th kept excul patory
information fromhimin violation of his constitutional rights. This obligation
to provide such information, if unfulfilled, represents an ethical violation by
the Conmmonweal th's | awyers. Thus, this court should reverse the Appellate Court
and remand this matter to the District Court for production of excul patory

i nfornmati on and an evi dentiary hearing.

ARGUMENT

PROSECUTORS HAVE AN ETHI CAL OBLI GATI ON TO DI SCLOSE TO THE DEFENSE ALL
EXCULPATORY | NFORVATI ON, AND THAT ETHI CAL OBLI GATI ON CONTI NUES EVEN AFTER
CONVI CTI1 ON.

My client's chief business is not to achieve victory but to establish justice.
--Judge Sinmon E. Sobel off as Solicitor General (quoted in Brady v. Mryland, 373
U S 83, 87 n.2 (1963)).

For nore than a century, courts and other authorities have recogni zed t hat
prosecutors have professional obligations that are distinct from and nore
demandi ng than, those of |awyers for private clients. These obligations energe
out of the prosecutor's role unique in our systemof justice. As a prosecutor, a
| awyer nust performthe dual role of effective advocate for his client, the
sovereign, and as surrogate for that client--making nmany decisions that are
usually left to the private client in other situations. The soverei gn has an
"obligation to govern inpartially [that] is as conpelling [*5] as its
obligation to govern at all." Berger v. US., 295 U S. 78, 88 (1935), overruled
on other grounds, Stirone v. United States, 361 U S. 212 (1960). The sovereign's



"interest, therefore, in a crimnal prosecution is not that it shall win a case,
but that justice shall be done." Id.; see also Robert H Jackson, The Federa
Prosecutor, 31 J. CRM L. & CRIM NOLOGY 3, 4 (1940) ("Although the government
technically loses its case, it has really won if justice has been done."); ABA
MODEL RULES OF PROFESSI ONAL CONDUCT (MODEL RULES) Rule 3.8. cnt. [1] ("A
prosecutor has the responsibility of a nminister of justice and not sinmply that
of an advocate."); see generally, Bruce A Geen, Wiy Should Prosecutors "Seek
Justice"?, 26 FORDHAM URB. L.J. 607, 612-18 (1999) (tracing history and

devel opnent of prosecutor's obligation to see that justice is done).

It is thus well established that a prosecutor has a duty to seek justice and
not sinply win cases. See, e.g., Kyles v. Witley, 514 U S. 419, 439 (1995);
Brady v. Maryland, 373 U S. 83, 88 (1963). In general, this duty to seek justice
i mplies both an obligation to prevent the punishment of individuals who are
i nnocent and an obligation to ensure that all individuals who come within the
crimnal justice systemare accorded a fair process.

Traditionally, codes of professional conduct have identified a |imted nunber
of specific ethical obligations that are unique to prosecutors and that energe
out of the general goal to seek justice, but these codes make no attenpt to
define all of these obligations. See MODEL RULE 3.8. O her professiona
obligations have been identified by courts in their published opinions, by bar
associations in other sets of guidelines, and by prosecutors in internal
gui del i nes.

O all the specific prosecutorial obligations arising out of the ethical duty
to seek justice, the most firmy established is the obligation to disclose
i nfornati on that may hel p prove the innocence of an individual accused or
convicted of a crinme. This obligation reflects the duty both to prevent the
puni shrent of innocent individuals and to accord all individuals a fair crimna
process. The obligation to disclose evidence of innocence has found expression
in every ABA nodel code of ethics beginning with the 1908 ABA CANONS OF ETHI CS
But, independently of [*6] whatever disciplinary rules may be in effect at any
time, the obligation exists as an aspect of the prosecutors’ role as a
quasi j udicial officer.

A. | NDEPENDENT OF THEI R DUTI ES UNDER THE DUE PROCESS CLAUSE, PROSECUTCRS HAVE AN
ETHI CAL OBLI GATI ON TO DI SCLOSE ALL EXCULPATORY | NFORVATI ON TO THE DEFENSE

This Court has |ong recogni zed that prosecutors have an ethical obligation to
di scl ose excul patory information, even after conviction. In Inbler v. Pachtnan
424 U. S. 409 (1976), after obtaining a death penalty in a nurder case, a
prosecut or di scovered evidence tending to corroborate the defendant's alibi and
tending to undermne the credibility of the prosecution's chief witness. 1d. at
412. Wi le none of the new evidence was concl usive of the defendant's innocence,
t he prosecutor presented this information to the Governor prior to defendant's
schedul ed execution date. Id. at 412-13. The prosecutor "explained that he
wote froma belief that 'a prosecuting attorney had a duty to be fair and see
that all true facts, whether helpful to the case or not, should be presented.'"
Id. at 413 (quoting the brief on behalf of the prosecutor).

This Court then stated that prosecutors have:

[a] duty to bring to the attention of the court or of proper officials al
significant evidence suggestive of innocence or mtigation. At trial this duty
is enforced by the requirenents of due process, but after a conviction the
prosecutor also is bound by the ethics of his office to informthe appropriate
authority of after-acquired or other information that casts doubt upon the
correctness of the conviction. Cf. ABA Code of Professional Responsibility EC 7-
13 .

Imbler, 424 U.S. at 427 n.25 (enphasis added).



Further, the Inbler Court held that prosecutors are inmune fromliability
under 42 U.S.C. § 1983 for their actions in initiating a prosecution and in
presenting the State's case. In so deciding, the Court:

[*7] enphasized that the imunity of prosecutors fromliability in suits under
§ 1983 does not |eave the public powerless to deter misconduct or to punish
that which occurs. . . . [A] prosecutor stands perhaps uni que, anong officials
whose acts coul d deprive persons of constitutional rights, in his anmenability to
prof essi onal discipline by an association of his peers.

424 U. S. at 428-29 (citing ABA MODEL CODE OF PROFESSI ONAL RESPONSI BI LI TY ( MODEL
CODE) EC 7-13). Thus, in providing prosecutors with imunity from civil
liability, this Court explicitly recognized the inportance of hol ding
prosecutors accountable for complying with their ethical obligations.

B. THE ETHI CAL OBLI GATI ON TO DI SCLOSE EXCULPATCRY | NFORVATI ON PRE- DATES THI S
COURT' S DECI SI ON I N BRADY V. MARYLAND.

1. The ABA Has Recogni zed Prosecutors' Ethical Obligation to Disclose
Excul patory Information Since 1908

More than fifty years before this Court's ruling in Brady v. Maryl and, 373
U S. 83 (1963), the American Bar Association (ABA) recognized that prosecutors
have an ethical obligation to disclose exculpatory information. In 1908, the ABA
adopted the ABA CANONS OF ETHI CS, which stated:

The primary duty of a | awer engaged in public prosecution is not to convict,
but to see that justice is done. The suppression of facts or the secreting of
W t nesses capabl e of establishing the i nnocence of the accused is highly

repr ehensi bl e.

ABA CANONS OF ETHICS, Canon 5 (reprinted in STEPHEN G LLERS & ROY D. SI MON
REGULATI ON OF LAWYERS: STATUTES AND STANDARDS 265 (1999)).

In 1969, when the ABA replaced the CANONS OF ETHICS with the MODEL CODE, it
made clear that a prosecutor's failure to disclose excul patory information could
subj ect the prosecutor to professional discipline.

A public prosecutor or other governnent lawer in crimnal litigation shall make
tinmely disclosure to counsel for the [*8] defendant, or to the defendant if he
has no counsel, of the existence of evidence, known to the prosecutor or other
government |awer, that tends to negate the guilt of the accused, mtigate the
degree of the offense, or reduce the punishnent.

MODEL CODE DR 7-103 (B). The MODEL CODE al so stated that "a prosecutor should
not intentionally avoid pursuit of evidence nerely because he believes it wll
damage the prosecutor's case or aid the accused.” MODEL CODE EC 7-13.
Furt hernmore, a "governnment |awyer in a civil action or admnistrative proceedi ng
has the responsibility to seek justice and to develop a full and fair record

." MODEL CODE EC 7-14.

In 1983, when the ABA replaced the MODEL CODE with the MODEL RULES, it again
reiterated prosecutors' ethical obligation to disclose excul patory information.

The prosecutor in a crimnal case shall . . . nmake tinely disclosure to the
defense of all evidence or information known to the prosecutor that tends to
negate the guilt of the accused or mitigates the offense, and, in connection
wi th sentencing, disclose to the defense and to the tribunal all unprivileged
mtigating i nformati on known to the prosecutor, except when the prosecutor is
relieved of this responsibility by a protective order of the tribuna

MODEL RULE 3. 8.



Today, nearly all of the states recogni ze prosecutors' ethical obligation to
di scl ose excul patory information, and have adopted the equival ent of MODEL CODE
DR 7-102 or MODEL RULE 3.8. Richard A Rosen, Disciplinary Sanctions Agai nst
Prosecutors for Brady Violations: A Paper Tiger, 65 N.C.L. REV. 693, 715 n. 122
(1987).

2. Virginia Inmposes on Prosecutors an Ethical Obligation to D sclose Excul patory
I nformati on

Vi rginia prosecutors are bound by the VIRG NI A CODE OF PROFESSI ONAL
RESPONSI BI LI TY, which states that

A public prosecutor or a governnent lawyer in crimnal litigation shall . . . .
Make tinmely disclosures to counsel for the [*9] defendant, or to the defendant
if he has no counsel, of the existence of evidence, known to the prosecutor or
ot her governnent |awer, that tends to negate the guilt of the accused, nmitigate
the degree of the offense, or reduce the puni shrment.

VIRA NI A CODE DR 8-102 (A). n4 Prosecutors who fail to disclose excul patory

i nfornati on can be subject to discipline. See, e.g., Eberhart v. Virginia State
Bar, VSB No. 93-031-1042 (Nov. 22, 1994) (i nposing 18-nmonth suspensi on on
prosecutor who withheld and destroyed excul patory information); Ofice of

Di sci plinary Counsel v. Jones, 613 N.E. 2d 178 (Chio 1993) (inposing 6-nmonth
suspensi on on prosecutor who failed to disclose excul patory information); see
al so Houston v. Partee, 978 F.2d 362, 369 (7th Cr. 1992), cert. denied, 507

U S. 1005 (1993) (directing clerk to send court's opinion to bar disciplinary
authority for further investigation where prosecutors failed to disclose

excul patory information which was di scovered after conviction).

n4d Effective January 1, 2000, Virginia's |lawers will be bound by the
Virginia Rules of Professional Conduct. The new rule for prosecutors is
substantially simlar to the old rule, and states:

A lawer engaged in a prosecutorial function shall . . . nmake tinely disclosure
to counsel for the defendant, or to the defendant if he has no counsel, of the
exi stence of evidence which the prosecutor knows tends to negate the guilt of
the accused, mitigate the degree of the offense, or reduce the punishnent,
except when disclosure is precluded or nodified by order of a court; .

Rul e 3. 8.

The problemis that, despite the theoretical availability of professiona
di scipline, prosecutors are nonetheless rarely sanctioned by the bar. See, e.g.
CHARLES W WOLFRAM MODERN LEGAL ETHICS § 13.10.2 (1986); Richard Rosen
Di sci plinary Sanctions Agai nst Prosecutors for Brady Violations: A Paper Tiger
65 N.C.L. REV. 693 (1987) (reviewing all reported cases and surveyi ng
disciplinary authorities in forty-one states, and finding only five exanpl es of
prosecutors being disciplined). Unfortunately, many prosecutors have
m sunderstood their role, apparently believing that their duty is to obtain or
defend convictions, rather than seek justice. Recent news reports have
docunent ed hundreds of cases where nurder convictions had been [*10]
overturned for prosecutorial msconduct, but found that only a handful of those
prosecutors were disciplined by bar authorities. See Ken Armstrong & Maurice
Possl ey, Trial & Error: How Prosecutors Sacrifice Justice to Wn, Chi. Trib.
Jan. 10, 11, 12, 13, 14, 1999 (reporting that since this Court's Brady decision
381 homi ci de convictions have been overturned because of prosecutorial
nm sconduct, but none of the prosecutors involved was disbarred). Thus, it is
particularly inmportant that courts, including this Court, reinforce that the
| awyers appearing before themmust conply with their ethical obligations.



C. THE ETH CAL OBLI GATI ON TO DI SCLCSE | NCLUDES ALL EXCULPATORY | NFORMATI ON
REGARDLESS OF WHETHER THE | NFORMATI ON | S "MATERI AL" FOR THE PURPOSES OF THE DUE
PROCESS CLAUSE UNDER THI S COURT' S DECI SION I N UNI TED STATES V. BAGLEY.

While this Court has adopted a strict materiality standard in determning
whet her a prosecutor's failure to disclose excul patory infornmation constitutes a
viol ation of defendant's constitutional rights under United States v. Bagl ey,
473 U.S. 667 (1985), no such materiality requirenent exists under the
professional rules. A "prosecutor has an ethical duty to nake tinely disclosure
of excul patory material and cannot avoid disclosure by attenpting to determ ne
the material's ultinate materiality." Hughes v. Comonweal th, 431 S. E. 2d 906
(Va. C. App. 1993), rev'd on other grounds, 446 S.E. 2d 451 (Va. C. App. 1994).
The leading |l aw review article on this issue reaches a similar conclusion

To fulfill ethical obligations the prosecutor nust disclose all excul patory

evi dence and nmust correct all false testinony, whether or not the evidence
presented or omitted is inportant enough, in the context of all of the evidence
presented at trial, to warrant a reversal of the conviction. An ethica
violation can, and often will, be present even when due process is not viol ated.

Ri chard A. Rosen, Disciplinary Sanctions Agai nst Prosecutors for Brady
Viol ations: A Paper Tiger, 65 N.C L. REV. 693, 714 (1987) (footnotes onmitted).

[*11] The ethical duty to disclose all excul patory infornmation stens from
prosecutors' well-recogni zed quasi-judicial role. Prosecutors have an obligation
to "seek justice," and to ensure that the accused is treated fairly. See Bruce
Green, Why Shoul d Prosecutors "Seek Justice"?, 26 FORDHAM URB. L.J. 607, 615-16
634-35 (1999). Inposing this ethical obligation on prosecutors al so pronotes
public confidence in the |legal systemand the prosecution function. ABA/ BNA
LAWYERS MANUAL ON PROFESSI ONAL CONDUCT 61: 616.

D. THE ETHI CAL OBLI GATI ON TO DI SCLOSE EXCULPATORY | NFORVATI ON APPLI ES | N POST-
CONVI CT1 ON PROCEEDI NGS.

This Court recognized in Inmbler v. Pachtnan that even "after a conviction the
prosecutor . . . is bound by the ethics of his office to informthe appropriate
authority of after-acquired or other information that casts doubt upon the
correctness of the conviction." 424 U S. at 427 n. 25.

The ethical rule does not set out any tine Iimt for when this disclosure
obligation ends. See VIRG NI A CODE DR 8-102; MODEL CODE DR 7-103(B); MODEL RULE
3.8. Furthernore, the |anguage of Virginia's rule makes it clear that this duty
continues in post-conviction proceedings. By its very terms, the disclosure
obligation applies not just to prosecutors, but also to "governnent |awer[s] in
crimnal litigation," VIRGNIA CODE DR 8-102, a broader termthat clearly
conprehends the governnent |awer in a habeas corpus proceedi ng.

In requesting that Senior Assistant Attorney General Curry disclose
excul patory information, WIllians' state habeas counsel cited and quoted this
ethical rule. [J.A 346] Nonetheless, M. Curry stated in his response that he
had no obligation to conply with this request because the Commnwealth was a
"defendant” in a civil habeas corpus proceeding rather than a "prosecutor."

A lawer in the Virginia Attorney General's office who defends a crim nal
conviction in state or federal habeas corpus proceedings is clearly a
"governnent lawyer in crinmnal litigation." In fact, in the very letter where
M. Curry tried to argue that he had no obligation to disclose excul patory
information [*12] because he was not a "prosecutor,"” [J.A 353], M. Curry
identified hinself as "Senior Assistant Attorney CGeneral, Crinminal Litigation
Section." [J.A 354]

If M. Curry were aware of the psychiatrist's report, he clearly had an
ethical obligation to disclose it. Petitioner has requested an evidentiary
hearing on this and other issues, but the District Court and the Fourth Gircuit
denied that request. Wiile it is always inportant to ensure that prosecutors act



ethically, it is particularly inportant here, where the Commobnweal th is seeking
to execute a defendant based on a conviction that is tainted by the failure to
di scl ose excul patory information.

E. THE COURT SHOULD REMAND THI S MATTER TO THE DI STRI CT COURT TO ALLOW THE
COMMONWEALTH ATTORNEYS TO FULFILL THEIR ETHI CAL DUTI ES AND TO PROVI DE PETI TI ONER
WTH A FULL HEARI NG ON HI' S CLAI MED ENTI TLEMENT TO EXCULPATORY | NFORMATI ON

Al'l governnent |awyers involved in Wllians's crimnal trial and post-
convi ction proceedings, including |lawers in the Commonweal th Attorney's Ofice
and Attorney CGeneral's Ofice, had and continue to have an ethical duty to
produce any and all excul patory information to WIllians, regardl ess of whether
it is material. It is clear that the Attorney CGeneral's Ofice did not recognize
that duty. [J. A 353] The Conmonwealth Attorney's Ofice and the Attorney
Ceneral's Ofice never produced to WIllians the psychiatric report regarding
Cruse, an excul patory docunment that was likely to change the result obtained
here, nor did they search for any other excul patory nateri al

As a result, this Court should reverse the decision of the Court of Appeals
and remand this matter to the District Court. At that tine, the government
| awyers shoul d be charged to produce all excul patory information. Thereafter
Wl lianms should be given a full hearing on his clained entitlenment to have
recei ved--before he was ever tried--the psychiatric report regarding Cruse, and
any other exculpatory information that is produced after renand.

[*13] CONCLUSI ON

Under the VIRG NI A CODE OF PROFESSI ONAL RESPONSI BI LI TY 8-102(A), the Seni or
Assi stant Attorney General responding to petitioner's state habeas claimhad an
obligation to disclose excul patory information. Instead, the Senior Assistant
Attorney General disclained the responsibility entirely.

It is not the duty of the Commobnweal th to convict and now seek to execute
Petitioner; instead, it is its duty to see that justice is done. This Court
shoul d assure both that the Conmonwealth's [awers fulfill their ethica
obligations and that WIllians receives a fair and full habeas proceeding. No
| awyer should be able to ignore the awer's ethical obligations, and violation
of those obligations, in no event, should lead to petitioner's unwarranted
convi ction and puni shnent.

Respectfully submtted,

LAWRENCE J. FOX *, DAVID J. KESSLER, VI KTORI YA MEYEROV, Drinker Biddle &
Reat h LLP, One Logan Square, 18th and Cherry Streets, Philadel phia, PA 19103-
6996, (215)988-2700
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